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THE TRAVELERS 


L. EDMUND ZACHER, PRESIDENT 
Hartford, 


Connecticut 


Annual Statements December 31, 1932 


TRAVELERS INSURANCE COMPANY 


(Sixty-ninth Annual State ment) 


THE 


RESERVES AND ro Gunne LIABILITIES 








United States Government » Sends 

Other Public Bonds eg 

Railroad Bonds and Stocks ._. 

Public Utility Bonds and Stocks 

Other Bonds and Stocks . 

First Mortgage Loans 

Real Estate 

Loans on Company’s policies 
Cash on hand and in Banks . 

Interest accrued : 

Premiums due and deferred . 


All Other Assets 


. 
TOTAL 


88,947,727.00 
76,551,628.00 
70,477,391.00 
48 ,065,758.00 
108,028,112.12 
26,994,694.03 
122,310,510.97 
15,086,001.79 
10,287,629.67 
26,498,431.14 
699,026.59 


$674,492,525.31 


THE TRAVELERS 


$1,714,490.00 
2,209,276.00 
948,119.00 
623,800.00 
596,208.00 
312,500.00 
769,200.15 
1,851,561.33 
95,193.46 
87.00 


_ $20,120,434.94 


United States Government Bonds 
Other Public Bonds 
Railroad Bonds and Stocks . 
Public Utility Bonds and Stocks 
Other Bonds and Stocks . 

First Mortgage Loans , 
Cash on hand and in Banks 
Premiums in Course of Collection 
Interest accrued 


All Other Assets 


TOTAL 


~Ie Ne 


_ 


THE 
ASSETS 

United States Government Bonds 
Other Public Bonds a 
Railroad Bonds and Stocks . 
Public Utility Bonds and Stocks 
Other Bonds and Stocks . 
First Mortgage Loans 
Cash on hand and in Banks 
Premiums in Course of Collection 
Interest accrued 


All Other Assets 


TOTAL 


$3,024,544.00 
1,228,174.00 
2,469,173.00 
4,170,681.00 
,647 414.00 
250,000.00 
,907 ,045.29 
1,229,437.36 
111,071.53 
17,046.30 


. $16,054,586.48 


MORAL: 


TRAVELERS FIRE 


(Ninth Annual Statement) 


$80,545,615.00 | 


| 


| 
| 
| 
| 
| 
| 


Insure in 


INSURANCE 


Life Insurance Reserves . . $559, 335,165.47 

Accident and Health Insurance 
Reserves yf 

Workmen’s Compensation and 
Liability Insurance Reserves 46, 

Reserves for Taxes 

Other Reserves and Liz abilities 

Contingency Reserve 

Special Reserve 

Capital 

Surplus 


9,475,162.90 


287,060.93 
,211,402.49 
,226,312.35 
7,778,318.00 
ea ,039,233.50 
$20,000,000.00 
18,139,869.67 





38,139,869.67 


ToTaL $674,492,525.31 


INDEMNITY COMPANY 


(Twenty. seventh Annual Statement) _ 





RESERVES AND ) ALL OTHER “‘LiaBi ITIES 
Unearned Premium and Claim 
Reserv es 
Reserves for Taxes 
Other Reserves and Liabilities 
Contingency Reserve 
Special Reserve 
Capital 
Surplus 


$8, 166,961.76 
353,189.10 
541,808.19 
,627,399.00 

oe ee 2,141,968.99 
$3,000,000.00 
4,289,107.90 





7,289,107.90 
. $20,120,434.94 


COMPANY 


TOTAL 


‘RESERVES AND Aut Orwer LIABILITIES 
Unearned Premium and Claim 
Reserves 
Reserves for Taxes ; 
Other Reserves and Liabilities 
Contingency Reserve 
Special Reserve 
Capital 
Surplus 


$10,266,136.84 

254,309.98 

33,724.36 

893,292.00 

a ee 1,059,013.12 
$2,000,000.00 
1,548,110.18 

3,548,110.18 


TOTAL : $16,054,586.48 


THE TRAVELERS 


MORE THAN FIFTY FORMS OF INSURANCE AVAILABLE 
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qualified to 
manager ol 





When The Corpora- Serving thousands of 
tion Trust Company acts corporations in this one 
ve Three or tour a corporate representa- capacity makes the cost 
nsferred. No one tive ior a company quali- of this expert represen- 
: : er fied in any state it works tation to each company 
the company s cor only through the attor only a few cents per day. 
company became ney, and in accord with When an attorney has 
ubiect to a fine of attorney's methods. it the question to settle of 
saction in the state! not only informs of re- whether or not the na- 
a = ports to be filed and ture of a client’s busi 
veral years, during taxes or fees to be paid, ness is such as to re 
would have said it but cites (through the quire qualification The 
ne day the situation Corporation Tax Service, Corporation Trust Com 
© da) c: . State & Local, which it pany will furnish him, 
general and the sup- furnishes as part of its without charge, prece 
iness employes as foreign corporation sere dents, digests of court 
ice) the law provisions and decisions and other in- 
official regulations for each. formation from which to 
It not only promptly make a sound decision. 
resentation is repre rwards all legal process When qualification is 
t Company served upon the company to be effected The Cor- 
t but closely observes any poration Trust Company 


special instructions, no will furnish the attorney 
how detailed or 
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HUGHES FEDERAL PRACTICE 


The Life Work of an Expert 














Supplies the Answer to the Many Problems 


which beset the practitioner when his case goes into the Federal Courts 





A clear and simplified exposition of the procedural and jurisdictional 
problems which confront the lawyer in the Federal Courts, with special 
attention given to the intricate questions involving concurrent jurisdic- 
tion of State and Federal Courts, and the Removal of Causes to the 
Federal Courts. 


Forms—An Outstanding Feature 


Five full volumes of the work are devoted to a comprehensive collection of Forms 
derived from the records of adjudicated cases and from court requirements. These 
are copiously supplemented by explanatory text and directions as to procedure. 


11 Volumes of Text 5 Volumes of Forms 


Kept to Date by Pocket Parts 


The Authoritative Work on Federal Practice 
By a Master of the Subject 


West Publishing Co. Saint Paul, Minn. 
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Courageous Judge Congratulated —Executive 


Committee Meeting 
Executive Com- 
ld at Washington, 

President Martin presided and 
nbe TS were in attendance except 
New York and Mr. O'Connell of 
detained by legal 


iy meeting of the 
\ssociation was he 


> 


unavoidably 


following tele- 
the Committee to the Iowa judge 
courage and 


he first day the 
lutv as a Judge in the face of 
was subjected by a 


“May 1, 1933 


the \r 


the courage you recently dis- 


nerican Bar Association 


uur judicial duties and 
the outcome of your unfortunate 


—E AMERICAN Bar As- 


E. Martin, President.” 


t eceived the following letter in 
( f Clerl he District Court, 
County, Le Mars, Iowa. 
May 2, 1933 
MARTIN 
\ Bar Association 


greatly pleased and highly com- 
recipient of the commendation of 
\merican Bar Associa- 


to you, and through you, to 


VENTS 


313 





the members of the Committee, my grateful apprecia- 
tion of this distinction. 
“Truly yours, 
“C. C. BRADLEY.” 

Reports of officers and action on various reports 
of committees and sub-committees made up the ses- 
sions the first day. The Chairman of the General 
Council, Mr. George H. Smith, reported the activities 
of the Council in pursuance of the Executive Commit- 
tee’s request that it aid in the movement for the cur- 
tailment of the unlawful practice of law and in fur 
therance of the standards and enforcement of sound 
Speaking of the enlarged powers of the 
Chairman Smith said: “As stated by the 
the General Council at the mid-winter 


legal ethics. 
Council, 
Chairman of 
meeting, it has been his belief that the Council should 
go slowly and proceed wisely in the matter of calling 
special meetings, and that no precedents should be 
established thus early in the exercise of the enlarged 
powers of the Council, unless there was a real neces- 
sity for it. That necessity, he believes, has not devel- 
oped, but it is believed that some definite policy on this 
subject must be given consideration by the Executive 
Committee before the next general meeting of the 
Council.” 

The recommendations of a 
which Judge Ransom was Chairman, that the Special 
Committee on Change of Date of the Presidential Inau- 
guration, with its auxiliary committee, be discontinued, 


sub-committee, of 


as its objectives have been accomplished, was approved. 
A further recommendation of this sub-committee that 
the Standing Committee on Memorials be discontinued 
was also approved, and a constitutional amendment to 
that effect will be submitted to the members later. The 
ground of this action was that “memorials are rarely 
handled through the Committee as such and could well 
be left for preparation under the general supervision 
of the Executive Committee.” 
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The Committee on Coordination of the 
a report declaring that “a plan for integrating the work 
and activities of the American Bar Association and of 
the State, City and other regional lawyers’ societies 
should now proceed by a systematic effort for parallel 
work by all of the organizations.” It presented a plan 
for a common consideration of outstanding topics of im- 
portance to all these groups, and recommended that 
the President call a meeting of Presidents and Sec- 
retaries of State and Local Bar Associations, to meet 
in the week of the next Annual Meeting to discuss the 
plan and the general subject of coordinating the law- 
yers’ field of work. The report was approved. 
The Special Committee on International Bar Rela- 
tions was enlarged, in accordance with a memorandum 
submitted by Dean John H. Wigmore. An appropria- 
tion of $25.00 was made as a contribution to a Memo- 
rial Window to St. Ives, to be placed in the Cathedral 
at Tréguier, in Brittany, and to be the tribute of Ameri- 
can lawyers to the patron saint of the profession. 
A subcommittee was appointed to consider a suggested 
amendment of Article I of the Constitution designed to 
broaden the objects of the Association so as to include 
the expression and advocacy of its views of national in- 
terest and the general welfare, with instructions to re- 
port at the August meeting 

Consideration of a proposal to consider the crea- 
tion of a Section of Land Title Law was deferred until 
the August meeting. A proposal to create a new 
Standing Committee on the Unauthorized Practice of 
the Law was approved, and an appropriate constitu- 
tional amendment doing this will be submitted to the 


members. A special committee on Administrative Law 
was created, the members to be named later by the 
President. 


Proposed Constitutional Amendments for the crea- 
tion of a Section of Insurance Law and a Section of 
International and Comparative Law were approved 
Another proposed amendment to the Constitution 
which was approved changes the length of time in 
which members who have resigned may be reinstated, 
from six months to a year. A proposed Amendment 
to the By-Laws reducing the membership of the Com- 
mittee on Jurisprudence and Law Reform from fifteen 
to nine was also approved and will be submitted to the 
membership and to the Annual Meeting at Grand 
Rapids. 


“4 New Constitution for Industry” 


i) its meeting in New York City in April the 
Commerce Committee of the American Bar 
Association approved a revision, made in the light 
of changed conditions, of the proposed bill to make 
agreements between labor and capital to arbitrate 
their controversies enforceable in the Federal 
Courts. This measure was approved by the Asso 
ciation at the meetings in 1928 and 1929. The Wash- 
ington correspondent of the New York Times re 
ferred to the revised bill in one of his dispatches 
as a Mr. Rush C 
Butler, Chairman of the Commerce Committee, has 
given the Journal the following statement of the 
present status of this important proposal: 


“ 


“new constitution for industry 


By a strange anomaly of the common law an 
agreement to submit a dispute to arbitration is not 
enforceable in the courts 

a statute prepared by 


In 1920 Congress enacted 
Mr. Julius Henry Cohen, 


then a member of the Commerce Committee of the 
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Jar made 











American Bar Association, making certain arbit 

tion agreements enforceable in the federal cou 

Due to the opposition of organized labor as « 

pressed before the committees of Congress t 

scope of the bill was narrowed so that indust1 
agreements, namely those between capital 
labor, were excluded from the provisions of the ; 
Since 1920 the Commerce Committee has been er 


gaged in an effort to bring about the enactment 

legislation that would be satisfactory both to capit 
and labor. As a result of this effort the America: 
Federation of Labor appointed a committee 
sisting of Mathew Woll, Victor Olander and 





P. Frey to represent that organization in co-opera 

tion with the Commerce Committee in drafting 

appropriate act. ; 
“The bill was agreed to and unanimously 


proved by the American Bar Association in 1928 
and again in 1929. The Commerce Committee wa 
authorized to have it introduced in Congress when 
ever the time was opportune. Meantime the United 
States Labor law having been codified and the prin 
ciple of collective bargaining having been imbedded 
in law under section 102, a revision of the original 
Bar Association bill was prepared by Mr. Cohen 
and approved by the Commerce Committee at its 


eR Ha 





meeting in New York on April 13th last. By the 
provisions of the bill as now drafted a collective 
agreement is declared ‘to be in accordance with 


public policy and to be valid, irrevocable and en 
forceable, provided said agreement shall be 
in conformity with the provisions’ of the labor cod: 
By these amendments, two difficulties in the way 
are at once removed. First, the danger of viola- 
tion of the Sherman and Clayton anti-trust laws 
and second, the danger that such agreements will 
be treated as revocable under the old common law 
rule effective in the field of arbitration. 

“A companion bill provides for the creation of 
a Federal Industrial Council composed of commis 
sioners appointed by the President of the United 
States from lists submitted to him by (1) American 
Bar Association, (2) United States Chamber of 
Commerce, (3) National Association of Manufac- 
turers, (4) American Federation of Labor and (5) 
an established agricultural and horticultural 
ciation. The Secretaries of Commerce and Labor 
are members ex officio of the Council. The Council 
is to consider problems arising from the relation 
ship of capital and labor, either on the Council’s 
own initiative or at the special directior I 
President or of either house of Congress It is te 
make and publish its findings 

“The proposal to make arbitration agreements 
irrevocable and enforceable applies only to agree 
ments voluntarily entered into by capital and labor 
There is nothing compulsory about it 
tatives of labor have said to the Commerce 
mittee that they desire to be held answerable 
their contracts voluntarily made. 

“There is now almost unanimous opi 
porting the principles underlying the ( 
Committee’s bill. The program of the committe¢ 
is entirely consistent with the latest development i 
the ideas of the administration with reference t 
relations between government, industry and labor 
It is a further step in the development of self 
government in industry It is not emergency legis 
lation in any In this activity the American 
Bar Association is making a contribution peculiarly 


} 


made 


asso 
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Represen 
Com 
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lv the removal of obstruc- 
revent the free functioning 


Lawyers Appeal for Arbitration 
ST N¢ eal to New York lawyers to 
AA, xesort to sctttndion aie guile mein 
ttlement | I litigation has been sent out 
tee of lawyers of the American 
The committee includes 
ki en as John W. Davis, President 
r : the Bar. Lyeorge W. Wicker- 
Charl Burlingham and U. S. Attorney 
r¢ M e step represents an emer- 
effort t r the calendars of the Municipal 
sure of cooperation 


f 


j 


Pre tice auer and the Committee on 
li tion ot t] e City sar \sso- 


the plat ve are told in a 

release, t ommittee has sent a letter to 
neys n¢ tices of action in the Second Dis- 
calendar is now 
iverage case can not be 

in less than two years. “We 
roe savs the Committee, “to con- 
irbitration In the 
esent finat risis delays in the disposal of mat- 
it eainst the best interest of all 
business recovery. 
definite procedure 
re arbitrat selected by reason of their per- 
ynal standit tegrity and fafniliarity with the 
partial and intel- 


\ hundre ers of high standing at the Bar 
New Yor ive consented to serve without 
pensatio1 Special Panel of Arbitrators for 
“pury Se ey will sit either singly or as 
| of three lawyers 
r business 1 to be selected by the attorneys or 
he parties 1 nted by the Justice of the Court 

by the Am« in Arbitration Association on 
request | nerican Arbitration Association 

iintains a pel! nent panel of one thousand busi- 
ness and pt nal men in New York who con- 
arbitrators may 


The lette <plains that hearings may be held 

the Court H se at the Bronx or New York City 
Bar Associatio1 r at the American Arbitration 
sociation he uarters, at the convenience of the 
parties and t rbitrators. In these hearings, strict, 
technical rule evidence are not in force, making 
possible 1 r the facts and dispose of cases 
re quick under court procedure. Before 
eciding on t rect appeal to lawyers, the Spe- 
il Committ nducted a survey of one thousand 
| t selected at ran- 

Che 1 f the survey convinced the Com- 
tee that | rs are ready to employ arbitration 
hat the prompt disposal of dis- 
utes at highly desirable in the present 
usines I he Committee is preparing sev- 
| summaz rbitration phases for the use of 
issist members of 


CURRENT EVENTS 


Cincinnati Law School to Celebrate Centennial 


HE Cincinnati Law School, now the College of 
| I 


aw of the University of Cincinnati, will cele 
brate its centennial June 9, 1933. This is the oldest 
existing law college west of the Alleghenies 
Timothy Walker, author of the well known work 
on American Law, was one of the founders. It was 
a private law school at the outset. Associated with 
Timothy Walker in organizing the school were 





TrmotHy WALKER 


Judge John C. Wright and Edward King. After 
only two years, the Law School became a part of 
the Cincinnati College and continued as such until 
it was incorporated into the University of Cincin- 
nati. 

A good many graduates of this school have 
become prominent in the professional and political 
life of the nation. Honorable Joseph G. Cannon 
graduated there in 1858. The tradition is that he 
walked back to his home in Indiana after complet- 
ing his law course. A list of other notables who 
graduated from this school would include Honor- 
able William Howard Taft, Mr. Justice Van Devan- 
ter, Honorable Champ Clark, Honorable Nicholas 
Longworth, Senator Atlee Pomerene, General 
Charles G. Dawes, and many more well known 
characters. There was a season when graduates of 
this school presided over all three of the great gov- 
ernmental agencies in the United States Capitol. 
Mr. Justice Taft presided over the Supreme Court, 
General Dawes over the Senate, and the Honorable 
Mr. Longworth over the House of Representatives. 
The old Law School’s Centennial celebration will 
bring together many notable lawyers. 

Dean Roscoe Pound of the Harvard Law 
School will be the principal speaker on the Centen- 
nial program. Timothy Walker, who was a moving 
spirit in founding the Cincinnati Law School in 
1833, had graduated shortly before from the Har- 
vard Law School. Dean Pound’s participation in 
this program will be taken as symbolic greeting 
from a parent school. 


Cleveland Bar's Executive Committee Favors 
Appointment of Judges 

A REPORT of a special committee of the Cleve- 

land Bar Association favoring the appoint- 

ment of judges has been adopted by the Executive 

Committee of the Association, according to Presi- 
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dent William H. Boyd. The report recommends 
1. That the present method of selecting judges in 
Ohio is wholly unsatisfactory and should be dis- 
continued. 2. That all judges of courts of record in 
Ohio should be appointed in accordance with the 
plan submitted, to serve during good behavior. 3 
That a standing committee should be created in 
The Cleveland Bar Association organization to 
carry on the work of advancing the adoption of 
some plan for the appointment of judges, and to 
work with other bodies and committees in promul 
gating some plan finally to be agreed upon. 

The method proposed by the committee for 
selecting judges is as follows: The Governor shall 
appoint, subject to confirmation by the Senate, the 
Chief Justice and all Judges of the Supreme Court, 
Judges of Courts of Appeals, Courts of Common 
Pleas, Courts of Probate, and other courts of rec 
ord, now or hereafter established by law. When a 
judicial office becomes vacant, the Judicial Council 
within thirty days of being notified by the Gover 
nor of the vacancy, shall submit to the Governor 
the names and qualifications of not more than five 
persons deemed qualified. The Governor may make 
appointment from the names so submitted or may 
appoint any other qualified person, but shall not 
make an appointment until the Council shall have 
submitted recommendations. The Judicial Council 
shall consist of the Chief Justice of the Supreme 
Court as Chairman, one Judge of the Court of Ap 
peals, one Judge of the Courts of Common Pleas, 
one Judge of the Probate Court and one Judge rep 
resenting other courts of record established by law, 
and three attorneys at law. Judges who are mem 
bers of the Council shall be elected at the annual 
state meeting of the judges of each of these courts 
Attorneys at law shall be appointed by the Governor. 

The judges so appointed shall hold office dur 
ing good behavior unless removed or retired in 
the manner provided for and authorized by the Con 
stitution. At the first general election occurring 
after a judge has served six years following his 
appointment, and every sixth year thereafter, his 
name shall be placed on a separate judicial ballot 
with the question “Shall this judge be retained in 
office?” If a majority vote “ves,” he shall be re 
tained. If a majority vote “no,” he shall be removed 
immediately and a new appointment made. If the 
Senate is not in session when an appointment is 
made the question of confirming shall go before the 
Senate, either in regular session or in special session 
to be called. If the Senate denies confirmation or 
fails to confirm, the office shall become vacant from 
the time of such denial of confirmation or upon ad- 
journment of the Senate to which such appointment 
is submitted, and thereupon the Governor shall 
make another appointment and submit the same to 
the Senate. Laws shall be passed providing for the 
retirement of the Chief Justice of the Supreme Court 
and of judges of all other courts of record and for 
the compensation to be paid during such retirement 


Carnegie Foundation Issues Its Annual Review of 
Legal Education 


HE Carnegie Foundation’s Annual Review of 
Legal Education, by Mr. Alfred Z. Reed, 
begins with a leading article which discusses prob 
lems common to many branches of professional 
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education. It was prepared and printed, we are to 

in the introduction, “in pursuance of a policy of 
devoting increasing attention to other professions 
not merely for their own sake but for the light tha 
they throw upon the recruiting and training « 
lawyers.” 

These problems are treated under the followi 
“Balancing the Budget,” which involves th« 
important questions of how large a student bo 
shall be encouraged, or discouraged, and what pri 
portion of costs shall students be expected to carry 
through tuition fees? ‘Entrance 
which always have an intimate relation wit 
financial policy that is practicable for any institu 
tion. “Student Selection after Admission to the 
Professional School,” involving the perplexin 
lem of the purpose, length and content of the cut 
riculum and the further problem of methods ani 
standards to be employed in eliminating those w 
seem unfitted to continue in their chosen profes- 
sional career. 


heads: 


Requirem 


Certain general principles, that might profit 
ably be borne in mind as guides to the solution of 
particular problems, are set out in the article. The 
first is “the necessity for cooperation among all the 


social groups that ar 
responsible for particular parts of the educational 
process,” and its application is discussed under the 
following heads **Higher’ vs. ‘Lower’ Educa 
tion; “General vs. 
“Associations.” A second principle enunciated is 
“the desirability of determining professional quali 
fications by a repeated method of trial and error,” 
and the subheads for this division are “Selection by 
Trial and Expegiment;” “Selection by 
Error;” “Early and Repeated Applicati 
Method of Trial and Error.” 

A third principle suggested is that “‘professiona 


different organizations or 


Trial and 
m of the 


education and professional licensing should not be 


developed on a negative basis of narrow exclusive 


ness, but should be animated by a broadly con 


structive spirit, which seeks to utilize and turn to 


good account all available social resources and hu 
man material.” 

this “innocent-seeming language” are treated 
the following heads: “Transfer Rather Than Elim 
ination;’ “General Before Differentiated Educa 
tion;” “Psychological Aptitude Tests ;” j 
ment Between Educational Supply 
Demand ;” “Competitive Rather ° 
Standards of Selection.” 

In the division of the Annual Review devoted 
to “Current Bar Admission Requirements,” we are 
told that “during 1932, changes in the rules for 
admission to legal practice, or in the organization 
of the admitive authority, were reported 
two American jurisdictions and in three Canadian 
provinces. An encouraging feature of the situation 
is the increasing activity displayed | the more 
backward states.” The following extracts from the 
report give details as to changes 

“General Education—Aabama and California have 
inaugurated a requirement of high school education, 
or its equivalent, to be secured prior to the bar 
examination. Texas has increased to the same level 
a former indefinite rule. Arizona demands that the 
same amount of general education be completed 
before the applicant begins his prescribed period of 
law study 


under 


and Economic 


Than Arbitrary 


in twenty 


1 


Kansas, now requiring the equivalent 
two years of college prior to law stud) ill demans 


Occupational Authorities ;” 


The far-reaching implications of 
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ase of applicants 


mined after 1936. Montana has made its 
ears elimin to its two years of 
stu in the other hand, South Carolina, in 
utumt 1932, did not insist that its stated 
‘ ent of high school educa 
secure re the period of law study be 
Fihinn reduced its preliminary re 
ent fro? ears of college to one year o1 

. ‘ r ipbyects 
; f Law Stu Oregon has 
pees Ais ement of three vears law study 


tirely in an approved 
requires four years from 


except gtTa te f a full-time three-year law 
\1 } rmerly had no rule cover 
S ri Is three vears of full- 

, ivalent period ot part-time 

enness« ill require applicants examined 

lune 1, ] + to have studied law two vears in 

é é ther ind labama has 
ed its f equirement of eighteen months 
t 1 Massachusetts has ceased to 

strue ‘thre as meaning at least thirty 
le1 1 ths evel 1 the case of law 
\rizona has joined the 


ot only require at least 


fhee students t vister at the beginning of their 


ut insist that this registration 


preliminary 


neral educat ; been completed. Minnesota, 
ich for son has been in this group, now 
ulres OMce { ents to registe! vith the secre- 
the boar law examiners instead of, as 
me! t clerk of the supreme court. 
nong the ! nary jurisdictions, Texas re- 
res all apy ts to register vith the clerk of 
e supremé he beginning of their two 
ir peri tudy; and California requires 
cistratior the committee of bar examiners) 
e ye be ( ex natior 
” exas has made one addi- 
t Ci w schools, graduates of 
hich are ad to practice ithout taking the 
r examinat n the other hand, the number of 
v schools sit ted in other states whose grad- 
tes are exe! from the Texas bar examina 
has been greatly curtailed ; it includes now only 
ols that t e been approved by the Amer- 
Bar Asso ind enjoy this ‘diploma privi- 
ge’ in the tes The la school main- 
ed by Fur ersity, South Carolina, was 
reopen¢ umn: and a rule adopted last 
ir, abolishing the diploma privilege in Utah, has 
v taken effect t present, accordingly, the num- 
law s hose graduates are exempted 
1 any reg r bar examination stands as fol- 
VS: exempte in their own states, Texas 8 
pproved and unapproved Georgia 2 (unap 
ved). Florid unapprove 1); exempted both in 
€ ow t 1 exas, 15 schools situated 
1l states; t 26 schools in 12 states 
‘Ten state e made changes of less impor 
e, affecting e rules for reexamination (Calli- 
a, Penns ia, Tennessee, Utah, Virginia), 
e fees paid | pplicants (Nevada, South Dakota, 
tah), the dat r number of examinations held 
nnually (Del e. North Dakota, Pennsylvania), 
the sul gvanizatior the examination 
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(Alabama, Virginia). British Columbia has revised 
its system in all these respects 

“Miscellaneous—Among other features of the bar 
admission systems which have received attention 
during the past year are the rules affecting admis 
sion of those already admitted to practice in another 
jurisdiction (eleven states and two provinces: Ala 
bama, Arizona, California, Indiana, Mississippi, Ne 
vada, New Mexico, Ohio, Oregon, Tennessee, 
Texas; British Columbia, Saskatchewan); charac 
ter provisions (Alabama, Arizona, Indiana, Minne 
sota, Texas); residential requirements (Alabama, 
North Dakota).” 

\ section is devoted to the “Effect of the De 
pression Upon Law School Attendance,” and in it 
we are told that “comparison of attendance figures 
show a loss of 6,980 students, or 15 per cent, be 
tween 1928 and 1931 (unevenly distributed among 
different types of schools and in different cities 
Current figures are about 2% per cent below those 
of 1931.” The appendix quotes the current stand 
ards of the American Bar Association and of the 
\ssociation of American Law Schools, and lists the 
publications of the Carnegie Foundation dealing 
with legal education and cognate matters. Copies 
of these publications, including the present “Review 
of Legal Education in the United States and Can 
ada for the Year 1932,” may be had without charge 
upon application by mail or in person to the office 
of the Foundation, 522 Fifth Avenue, New York 
City. 


Creation of New Section of Insurance Law Planned 


' a meeting of the Committee on Insurance 
Law with representatives of the Executive 
Committee of the Association and other interested 
groups, held during the recent session of The 
American Law Institute, at Washington, D. ( 

definite action was taken to form a Section of In 
surance Law of the Association. A temporary or 
ganization consisting of Arthur T. Vanderbilt, of 
Newark, New Jersey, Chairman, Phineas M. Henry, 
of Des Moines, Iowa, Vice Chairman, and Frank 
C. Haymond, of Fairmont, West Virginia, Secre 
tary, was selected and requested to prepare and 
submit by-laws and to take such other preliminary 
action as should be necessary to organize the sec 
tion at the meeting of the Association to be held in 
Grand Rapids, Michigan, next August. 

It is proposed to organize the Section of In 
surance Law after the plan of organization followed 
by other sections of the Association. The general 
purpose of the section will be to further the devel 
opment of the law of insurance in all its branches 
and to enlist the interest of the profession in this 
field. Membership in the section will be open to 
all members of the association. The need of such 
a section has long been felt and leading insurance 
lawyers of representative groups in this branch of 
the law have signified their willingness to serve as 
members of the council. It is hoped that this move 
ment will attract the interest of the members of the 
\ssociation and that a large number will attend the 
organization meeting and enroll as members of the 
section. 

Further announcements concerning the plans 
and the progress made in the creation of the section 
will be published from time to time. 
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STOCKBROKERS AND 
STOCK EXCHANGES 


(and of Commodity Brokers and Commodity Exchanges) 
by 


CHARLES H. MEYER 
of the New York Bar 





This book, a comprehensive treatise cover- 
ing all phases of Stockbrokerage Law including 
appropriate Forms, has been cited and quoted 
by courts of last resort throughout the country. 
The timely subjects of Short Sales, Reclamation 
of Securities in Stockbrokerage Bankruptcies, 
Customer's Liability for Debt or Deficiency are 
particularly well covered. 


The Cumulative Supplements inserted in a 
pocket provided on the inside of the back cover, 
keeps this popular book always up to date. This 
book, in over fifteen hundred pages, excluding 
the supplement, is the most authentic work pub- 
lished on this important subject in over twenty- 
five years. 


One Large Volume, including supplement. Price $20.00 
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Restatement of Contracts Well Received 


Tr} e 


recept 


y the p1 -ofession of the recently 
te ent f Contracts affords a 
hat ts the final Restate- 
The launching of the Restate- 
as already proved an unquali- 
e first time in its history the 
La Institute came into 
ealities the book-buying 

s. and the result was all that 
‘ In t, the sale of sets 

» have broken the record for 

k sets for an equal period. The 
\y lricl Advisor on Pro- 
Says “The response by the 
ication of Contracts has been 
The Institute has received 
ters both from members and 
nnfidence in the general enter- 
the piece of work just 
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finished. The response as shown in purchases of 
the Restatement of Contracts by the profession has 
of great satisfaction. During 
the most unfavorable period for bringing out any 
thing which costs money, we have had, since 
last December, highly satisfactory sales which have 
spread throughout the country. 

The program as printed in the May issue of 
the Journal carried out. President Wicker 
sham’s address, which is printed in full in this issue, 
reviewed the work for the past ten years, spoke of 
unexpected delays which have somewhat retarded 
the work but which should occasion no surprise 
under the circumstances, and then reaffirmed the 
guiding princrples of the Institute by way 
answer to a criticism of the form of the restate- 
ment, the method of work that has been followed 
to date, and the underlying assumption of the whole 
undertaking viz., that there is such a thing as “the 
law of the land” which can usefully be expressed 
and understood and which can intelligently 
modified in its application by judicial decision or 
changed by legislation only when it is so expressed. 


Chief Justice Hughes Delivers Address 


also been a source 


ever 


was 


of 


be 


Chief Justice Hughes, whose annual address at 
the meeting has become a regular and much appre- 
ciated feature, followed with a statement as to the 
condition of business in the Federal Courts. There 
is now no substantial delay in the Supreme Court, 
the Chief Justice said, and the appellate work of 
the Circuit Courts of Appeals seems well up. The 
chief are the familiar ones in connection 
with cases to trial in courts of first in- 
stance and in preparing for submission on 
appeal. The Supreme Court, however, is prepar- 
ing to end this reproach so far as possible by the 
exercise of the authority recently conferred by Con- 
gress to prescribe rules of practice and procedure 
with respect to criminal cases after verdict. In the 
preparation of these rules, he added, the assistance 
of the Bench and Bar would be welcomed. 

He an encouraging reference to 
the Institute’s work, declaring that the Restate- 
ment of Contracts “represents the best effort of 
which our profession is capab‘e,” and adding, with 
a touch of humor, “this achievement enlarges one's 
conception of the capacity of lawyers to agree upon 
the law.” He was not impressed with the supposed 


delays 
bringing 
cases 


concluded by 
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danger of ossification of the law as a result of the 
Institute’s products; on the contrary, he expressed 
the view that “the Restatement will foster analysis 
rather than displace it. It will promote examina- 
tion of principles rather than discourage it.” His 
address is printed in full in this issue. 

Report of Director Lewis 

The report of Director William Draper Lewis 
then followed. It dealt with the action of the 
Carnegie Corporation in providing further funds for 
the undertaking, the work of the Executive Com- 
mittee, the drafts of restatements submitted by 
the Council, and the present stage of the various 
restatements now under way. It also raised a ques- 
tion as to the extent to which the discussion of 
principles in the Comment of the restatements 
should go, and also the question of the publication 
of the Keporters’ Explanatory notes in the volumes 
of the Restatement which are to follow Contracts 
and Agency. It also dealt at some length with 
a, criticism as to the form, plan and underlying 
ideas of the restatements—a criticism to which 
President Wickersham reterred in his address. In 
view of the approaching publication of the final 
Kestatement ot Agency (scheduled for this fall), 
Director Lewis’s reference to it is of special inter- 
est. He said: 

“At the last Annual Meeting a Tentative Draft 
on this subject was submitted covering Chapter 17, 
Duties and Liabilities of Agent to Principal, and the 
first part of Chapter 18, the concluding chapter of 
the Subject, dealing with Duties and Liabilities of 
Principal to Agent. The work during the past year 
has been the completion of the concluding chapter 
and the revision of all the previous tentative drafts. 
The result is before you in a Proposed Final Draft 
of the entire Subject containing 549 pages. It has 
been in truth a labor of Hercules; one which could 
not have been accomplished had the Reporter and 
the Advisors recognized limits to the amount of la- 
bor they were willing to give. Our experience in this 
matter is another instance of that fine spirit of co 
operation that alone makes possible the production 
ot the Restatement. 

“The draft itself is divided into three parts. 
The first part is the last two topics of the conclud- 
ing chapter. They deal with the principal's liability 
in tort for his own misconduct, and his liability 
to agents and servants for torts of other servants 
and contractors. The second part is the full text 
of a complete revision of the first chapters in 
Agency; the chapters for which tentative drafts 
were prepared and submitted to you during the Re- 
portership of the late Floyd R. Mechem, ‘The rules 
of law as stated in these tentative drafts have been 
only incidentally changed, but the labor of co 
ordinating arrangement and expression with the 
work done since Mr. Mechem’s death has been very 
considerable. The third and concluding part of the 
draft contains the revisions of the tentative drafts 
prepared under the Reportership of Mr. Warren A. 
Seavey. 


Present Stage of “Business Associations” 


The present stage of “Business Associations 
(Corporations for Profit)” is thus set forth in the 
report : 

“For several years, as Reporter for this Sub- 
ject, I have devoted as much time as I could spare 
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to it, my duties as Director necessarily having fi 
consideration. Throughout the work Alexan 
H. Frey has given me valuable assistance as n 
‘Legal Assistant’ and later as ‘Special Advisor 
Indeed, the necessary work on the cases would n 
have been done except for such assistance: 

“As a result, three Tentative Drafts have be 
produced covering matters pertaining to the cre 
tion of shares by transactions prior to incorpora 
tion and by transactions with an organized corpora 
tion; perhaps the most difficult portion of the Sul 
ject being that covered in the third Tentative Drai 
dealing with situations arising when the corpora 
tion at the time of entering into a contract to creat: 
the shares has no power to create them 

“The principal object 6f my work on the Sul 
ject was to ascertain whether it is practicable t 
produce a Restatement of the Law pertaining to 
business association which is organized 
the provisions of a statute. 

“For the past year the increasing pressure « 
my work as Director has, as anticipated, brought 
my work as Reporter for the Subject to an end 
The Executive Committee of the Council requested 
what may be called a committee of those who ha 
been acting as Advisers to submit a report on 
classification of the Subject indicating how the la 
pertaining to each division of the classification 
could with advantage be restated. The Committe¢ 
completed its task a short time ago. At the time 
of writing this Report the Council have not had an 
opportunity to consider the Committee's conclu 


only under 


s10ns. 


Conflict of Laws 


Progress on “Conflict of Laws” is summed wy 
as follows: 

“In my Annual Report last year I referred t 
the fact that while the Tentative Drafts of all the 
chapters on Conflict of Laws, except that on Ad 
ministration, were finished in 1929, the Reporte 
and his Advisers, as well as the members of the 
Council, welcomed the advice of those experienced 
in matters pertaining to the publication of law 
books and decided to postpone the publication of 
the Restatement of Conflict of Laws until after the 
Restatement of Contracts should be published. | 
pointed out that we need more time to perfect the 
Restatement of this Subject than perhaps any other 
subject on which we are engaged \s stated in the 
earlier part of this Report, the Proposed Final 
Drafts are being gone over by what may be re 
garded as a Committee of the Executive Committee 
of the Council. A good deal of progress has been 
made, and we hope to be able to report next year 
any changes in the existing drafts which further 
study appears to make desirable and also submit 
for your consideration a draft of the one chapter 
which you have not the chapter on 
Administration.” 

The report then tells what is being done on the 
Subject of “Property” 

“At your Meeting two years ago the Council 
submitted for your consideration Property, Tenta 
tive Draft No. 3 covering Estates for Life. On the 
completion of their work on this chapter the group 
was reorganized and work on what is probably the 
most difficult division of the Subject, the division 
on Future Interests, was begun. It was not pos 
sible to complete any portion of this division in time 
for your consideration last year. This year, 
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Termination and those on Charitable and Resulting 
rrusts. It is our intention also to restate the law 
of Constructive Trusts. While the two Subjects 
are distinct, we hope to develop a system of co 
operation between the group working on the Sub 
ject and the group which we hope to organize to 
deal with the Subject of Quasi-Contracts.” 


Two Questions of Special Importance 


Two questions of special importance for forth 
coming Restatements are discussed by the Director, 
with the view of stimulating expressions of opinion 

“The first of these matters relates to the Com 
ment. Examining the Restatement of Contracts | 
want to ask the question: Should the number of 
what we may term juristic comments be increased ; 
that is comments which state the broader principles 
on which the rules expressed in the Sections are 
based? In the development of the Restatement of 
Contracts I think that inadvertently we may have 
relied too much on Mr. Williston’s Treatise, and 
this because we had in the preliminary and tentative 
drafts frequent references to that work. These 
references, however, do not appear in the official 
draft. Personally, I have come to the conclusion 
that such comment is very helpful and should at 
least always appear in connection with any Section 
where the rule stated is not obvious. In the Drafts 
on which we are now working, largely as the re 
sult of my suggestion, the volume of juristic com 
ment is increasing. Am I correct in emphasizing 
their importance? 

“There is one practical difficulty in connection 
with such comment. There may be no doubt as to 
the rule stated in the Section, but considerable dif 
ference of opinion as to the principles on which the 
rule is | Group discussion tends to eliminate 
these differences, but not always. As no part of 
the Restatement should represent compromises of 
opinion, the attempt to write the Comment must 
often be abandoned or the Comment the 
Council with a note calling attention to the differ 
ences. In spite of these difficulties, however, the 
presence of comment setting forth in a non-argu 
mentative manner the reason for the rules stated 
in the Sections tends, I think, toward their ac 
ceptance by the profession and the earnest attempt 
now being made to increase their number is well 
worth the time necessarily expended. 


The Explanatory Notes with Tentative Drafts 


vased. 
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“The second matter of importance relates to 
the Explanatory Notes which accompany the Ten 
tative Drafts. We have received a number of ex 
pressions of disappointment that these notes are 
not printed in an Appendix to the Official Draft 
To help us to arrive at a correct solution of tl 
problem it is necessary to refer to the genesis of 
the Notes. When a Reporter submits the first 
Preliminary Draft of a chapter to his Advisers he 
also submits brief of authorities often more 
voluminous than the draft itself, although, as he is 
working with a group the members of which have 
a very considerable foreknowledge of the subject, 
the brief is exhaustive of all authorities in matters 
of doubt or difficulty only. In connection with the 
publication of the drafts submitted to the Council 
(the Final Preliminary Draft) notes based on se 
lections from the more voluminous briefs are writ 
ten and printed. Selections from such notes appear 
as Explanatory Notes in the Appendix to the Tenta 
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and the profession generally. 

“The Explanatory Notes are the work of the 
Reporter. They are not in any sense a group prod- 
uct. They are primarily designed to give to the 
members of the Institute and others, while they are 
passing on the soundness of the law stated in the 
Tentative Drafts, information as to the state of the 
authorities where there is considerable conflict in 
the decisions. The notes vary considerably in char- 
acter and in quality. Some contain an exhaustive 
analysis of the authorities, others are a mere collec- 
tion, not always complete, of cases illustrating the 
existence of a conflict in judicial opinion. 

“Those who advocate that the Explanatory 
Notes should be published, either in an Appendix 
to the Official Draft or as footnotes to the Sections 
to which they respectively refer, do so because they 
believe such publication will help the adoption of 
the view of the law taken by the Institute where 
there is admitted conflict in present case authority. 
They point out that the notes frequently give the 
reasons on which the view of the law stated in the 
Section is based. 

“On the other hand, those opposed to the pub- 
lication of the Explanatory Notes in the official 
volume do so because they believe (1) the profes- 
sion knows there are conflicting decisions in almost 
every subject and the purpose of the Institute is 
not to state conflicts in authorities, but the con- 
clusions reached by the Institute; (2) the publica- 
tion of the Notes would tend to perpetuate in- 
definitely existing confusion and conflict; (3) the 
publication of the Notes which are the product of 
one person is inconsistent with our general plan of 
group production; (4) the expansion of juristic 
comment will take care of such discussion of prin- 
ciples as is necessary on points where authorities 
are in conflict, and his state annotations will give 
the lawyer and judge the decisions of his own State. 

The Director’s Report then explained that 
Explanatory Notes could not be published in con- 
nection with Contracts because they naturally fol 
lowed closely Mr. Williston’s treatise, the copy- 
right of which was held by his publishers, and the 
preparation of new notes would have involved too 
much delay. Similar reasons explain to a great 
extent the omission of Explanatory Notes from the 
Final Draft of Agency to be published this fall, as 


Mr. Mechem made extensive use of his own copy- 
righted text. It continues: 

“These reasons for the omission of the Ex- 
planatory Notes from Contracts and Agency do not 
apply with like force to the succeeding volumes of 
the Restatement. The question of the publication 
of Explanatory Notes in connection with these vol- 
umes is, therefore, not necessarily closed. It is per- 
haps just as well, in view of the strong differences 
of opinion as to the wisdom of such publication, 
that the decision is postponed until after we have 
had an opportunity to see the effect on those advo- 
cating their publication of the appearance in their 
States of the State annotations, as well as how 
closely these State annotations, considered as a 
whole, will follow the publication of the official 
volumes.” 


Importance of State Annotations Emphasized 


Mr. Herbert F. Goodrich, Adviser on Profes- 
sional Relations, next presented his report. It dealt 
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tive Draft which is submitted to the membership 


with the reception of the Restatement of Contract 
by the profession and legal scholars in the school 
It then emphasized at length the importance of tl 
State Annotations to the Restatements as a 

of the general project: 

“Now that the Contracts Restatement is « 
the attention of the American Law Institute Pu 
lishers is directed to the production of annotation 
The wider our experience in Institute matters b« 
comes, the more important the annotations appea 
to us to be. May I point out briefly the importance: 
of the annotations part in our general project? For 
the purpose of the discussion we can classify th 
lawyers of the country into three groups. On 
group has a scholarly interest in the law. Its men 
bers may have much time or little time to devot 
to the following of scholarly pursuits, but those 
lawyers do know and appreciate the high impor 
tance of the learning of the law. That group is 
typified by the members of the Institute and thos 
present at this meeting, although, of course, there 
is not the slightest intimation invo!ved that we 
who are here represent more than a small fractio: 
of this group. Lawyers in this division will buy 
the Restatement almost as a matter of course be 
cause they know, in a general way at least, the 
aim and the purpose of the Institute and are inte 
ested in scholarly work in the law. This is ow 
first group of buyers for the Restatement. This 
group presumably will continue to be buyers if ou 
Restatement work continues to be well done. | 
think we may have confidence that it will continue 
to be well done because it is inconceivable that 
those engaged in the task will be satisfied witl 
anything less than a first-rate performance. 

“There is a second group of lawyers who buy 
practically no law books whatever. Acceptance of 
this fact may trouble you at first as it did me, but 
I am convinced that it is true. While the group 
contains a good many thousand lawyers the coun- 
try over it is not a group which we can interest 
in the Institute either by participation in the work 
or in the purchase of the product of our work. 


How the Bulk of Practitioners Look at the 
Restatements 


“In between these two groups there is the 
large bulk of the practicing members of the profes 
sion. They are not interested in the | 
intellectual exercise. They are interested in getting 
results for their clients. Please do not interpret 
this classification as meaning this group is less 
honorable or less highly professional than the 
scholarly group first mentioned. It is simply that 
their point of view is different. They are highly 
useful members of the profession and they carry on 
the great bulk of the day to day work in the law 

“The first group mentioned is already inter 
ested in the Restatement. I have no doubt that 
they would have secured it whether we had made 
arrangements for publication in the ordinary com 
mercial channels or brought out the Restatement 
ourselves and followed the plan of mail order di 
tribution by which copies were sent to those w 
requested them. But if the Restatement is to have 
its effect in the law we must secure the interest, 
not Only of the scholar'y group, but of the bulk of 
the practicing members of the profession. These 
lawyers will buy and use the Restatement if they 
can be shown that it can be a useful working tool 
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gon, South Dakota, Texas, Washington, West Vir- 
ginia, Virginia. Texas annotations are expected 
to be in the hands of the Institute at the date of the 
Annual Meeting. 

“(2) States where work is begun but progress 
so far not sufficiently advanced to give an estimate 
of time required for completion: Delaware, Louis- 
iana, Michigan, North Carolina, Oklahoma, Ten 
nessee, Utah, Wyoming. 

“(3) States where work is organized but not 
far enough along to report substantial progress: 
Kansas, Maine, Montana, New Jersey, South 
Carolina, Vermont. 

“(4) States where no plans for production of 
annotations have yet been effected: Arizona, Ar 
kansas, New Mexico, North Dakota. 

“It is announced in the Director’s report that 
the Agency Restatement will appear this fall. Since 
that is not the order in which completion of Agency 
was originally expected, annotation plans are neces 
sarily somewhat behind. Next to completion of 
Contracts annotations the most important help that 
any State group can give the Institute is the organ 
ization for a completion of similar annotations for 
Agency. We have not pressed the local committees 
with this point prior to this time because the Con- 
tracts work was entirely new and plans for it had 
to be made as we went along. The first task was to 
get Contracts done or well under way. That ac 
complished, it is clear that the Agency work is of 
very great importance. 

“In several States considerable work has been 
done. The Pennsylvania annotations are well ad 
vanced. The same is true in Nebraska. Work is 
started in California, Colorado, West Virginia. We 
greatly hope before the summer that a substantial 
beginning can be made in a fair-sized number of 
States. 


Beginnings on Annotations for Other Subjects 


“With regard to other annotations we have 
substantial beginnings in many places. There are 
annotators for Conflict of Laws in: California, 
Co'orado, Connecticut, Georgia, Illinois, Indiana, 
Minnesota, Missouri, Nebraska, New Hampshire, 
New York, North Carolina, North Dakota, Ohio, 
Oklahoma, Pennsylvania, South Carolina, Tennes- 
see, Washington, West Virginia, Wisconsin. There 
are annotators for Torts in: Indiana, Kansas, 
Louisiana, Missouri, Ohio, Pennsylvania, South 
Dakota. There are annotators for Property in: 
Kansas, Oklahoma, Pennsylvania, Tennessee. 
Trusts work is being followed in: Georgia, Indiana, 
New York, Ohio, Oklahoma, Pennsylvania, Ver 
mont. In New York annotators have already taken 
up the work in Business Associations. 

“If the annotation work were solely as a sup- 
plement of the Restatement it would have value to 
be worth doing. The value seems to me to go far 
beyond anything connected with the Institute proj- 
ect. A careful and critical examination of a definite 
portion of the law of one State is a scientific study 
of great interest and importance both to the person 
making it and to the profession generally. This 
is no new idea; many of us have thought and talked 
of this for years before the American Law Institute 
was organized. The Institute’s Restatement ren- 
ders a unique opportunity for doing this work and 
doing it in a more effective way than we have had 
before. In the Restatement we have the product of 
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the best legal brains of the country to serve as a 
basis for a comparative law study in the local law. 
Granted that it is hard labor and granted that it 
takes time; we have never suggested that a local 
annotation which was worth anything could be 
turned out over a week-end. In spite of the time 
and the labor involved the effort is well worth 
making for itself, in addition to its great value as 
an accompanying instrument for giving the Re- 
statement its maximum effectiveness in use.” 

The report of the Adviser on Professional Re- 
lations then speaks of the progress in the adoption 
of parts of the Code of Criminal Procedure in 
various states. It says that the Code “continues 
to function as we hoped it would, that is, as a 
model to which Bar Associations and Legislative 
Committees turn when seeking to modernize the 
machinery of criminal law enforcement.” It then 
deals with “Citations and Discussions of Institute 
Work,” under which head it says that “Appellate 
court citations of the Restatements now number 
more than two hundred, nearly half of which have 
appeared during the past year. As might be ex- 
pected citations to Contracts are by far the greatest 
in number, but the number of citations to tentative 
drafts in other subjects is surprisingly high.” 

The report concludes by calling attention to 
the cooperative work in the law as a valuable side 
of the Institute’s work. 

Institute Considers Tentative Drafts 

The greater part of the sessions for three days 
was of course taken up with a consideration of the 
various drafts submitted. The first day was de- 
voted to the proposed final Draft on Agency. Pro- 
fessor Warren A. Seavy, of Harvard University 
Law School, Reporter for this subject, took the plat- 
form to answer questions, and to explain certain 
minor changes which had been made in the drafts 
of certain portions of the subject which had been 
prepared and submitted to the Institute while Mr. 
Mechem was Reporter. The sections involving 
such changes were § 8 (Part II) giving the defini- 
tion of Apparent Authority; § 89 (Part II) dealing 
with Change in Situation (as affecting the Possi- 
bility of Ratification) ; § 99 (Part II) dealing with 
Retention of Benefits (as constituting Ratification) ; 
§ 120 (Part II) dealing with Death of Principal (as 
resulting in Termination of Authority) ; § 125 (Part 
Il) which treats of Termination of Apparent Au- 
thority, Notice of the Termination of Authority or 
of the Principal’s Consent or of Fundamental Error; 
and § 139 (Part II) dealing with Termination (of 
powers given for security). All these sections, as 
well as various others to which members called 
attention as the consideration proceeded, were dis- 
cussed with interest and all were approved. How- 
ever, Section 120, stating the principle that “the 
death of the principal terminates the authority of 
the agent” was approved subject to a caveat as em- 
bodied in a special note by the Director, which 
stated that “a minority of the Council and the ma 
jority of the Reporter’s Advisers believe that a 
correct statement of the present law requires some 
modification of the statement made in this section 
that death terminates any authority not yet exe 
cuted.” 


Tentative Drafts of Property and Trusts 


Consideration of Property Tentative Draft No. 
4 and Trusts Tentative Draft No. 4 took up the 








dealt with in the first tentative draft was “Futur: 
Interests — Transferability by Conveyance Inter 
Vivos, Succession on Death, Subjection to the Sat 
isfaction of the Claims of Creditors, and Interest 
of Expectant Distributees.” Prof. Richard R. Pov 
ell, of the Columbia University Law School, the 
Reporter for this subject, explained various section 
of the draft which were called into question, ar 
took notes of suggestions, for further consideration 
The exclusion of dower and curtesy from this brancl 
of the Restatement, for the reasons given in the 
Scope Note included in the Tentative Draft, re 
sulted in a protest in the form of a proposed reso 
lution that it was advisable to include these sub 
jects in the Restatement. The resolution, althoug! 
only advisory, was voted down. The Note in ques 
tion stated that such inclusion “might be justifiabl 
analytically but would not have pragmatic justifica 
tion. It would require the statement of principles 
which have developed in response to considerations 
alien to the rest of the law of future interests. Fur 
thermore, it would include material which the pro 
fession would expect to find in other subjects rather 
than herein.” The fact that dower and curtesy 
now cover such a small area territorially was sug 
gested as an additional reason for their exclusion 

Section 200, dealing with Reversions and Possi 
bilities of Reverter in Lands, Including Such Inte 
ests Created in Connection with Trusts, caused 
lively argument, which centered on the statement 
that “the owner of any reversion or possibility of 
reverter in land has the power, by an otherwis¢ 
effective conveyance inter vivos, to transfer his in 
terest or any part thereof.” The statement as to 
the complete transferability by conveyance inte 
vivos of possibilities of reverter in land was the 
target, but in the end the statement in the Tenta 
tive Draft prevailed. Section 201, Powers of Termi 
nation in Land, which states that, “except as stated 
in § 202,” the owner of such power of termina 
tion has no power to transfer his interest, or any 
part thereof, by a conveyance inter vivos, was 
called especially to the attention of the members 
by a Note which stated that the authorities mad 
it impossible to state the existing law 
but the Reporter and most of his Advisers felt 
that there was no longer sufficient justification for 
the rule. The problem was how to minimize the 
possible effect of the statement of this anachronistic 
rule in the States which have not committed them 
selves to it. This brought up the old conflict, which 
comes up at every meeting of the Institute, between 
policy and decisions—between the law as it pet 
haps should be and the law as it is. During th 
discussion the position that the Institute's business 
is to restate the law as it finds it in the decisions 
was reaffirmed by several speakers, but in the end 
a resolution was passed suggesting that the Re 
porter add an annotation that the Institute did not 
regard the rule as desirable. Various other sec 
tions were considered, and suggestions which were 
purely advisory to the Reporter were made from 
the floor. 


otherwise 


Tentative Draft of Restatement of Trusts 
Tentative Draft No. 4 of the Restatement 
Trusts was next considered. This draft included 
the concluding part of Chapter 7 on The Adminis 
tration of the Trust and also the whole of Chapter 


two sessions on the following day The subject 
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the trustee has incurred a liability in the course of 
the administration of the trust can reach the trust 


estate 
Two Tentative Drafts of Torts Presented 


Two highly interesting and important Tenta- 
tive Drafts of Torts, Nos. 10 and 11, were consid 
ered on Friday. The first dealt with “Contribu 
tory negligence—Topic A. General Principles. ‘Topic 
B. When a Bar to Action Against Negligent De 
fendant. Topic C. When No Bar to Action. Topic 
D. Contributory Negligence of Third Persons, Im 
puted Negligence. Topic E. Failure to Control 
Conduct of Third Persons.” The second Tentative 
Draft Covered “Part V. Invasions of Interests of 
Exclusive Possession of Land. Chapter 2. Privi 
leges to Enter or Remain on Land. Topic B 
Privileges Arising Irrespective of Any Transaction 
Between the Parties. Topic C. Effect of Actor’s 
Misconduct. Topic D. Collateral Privileges of One 
Entering Land under Authority of Law.” Prof. 
Francis H. Bohlen, of the University of Pennsyl 
vania Law School, the Reporter for Torts, explained 
the difficulties involved in various sections of the 
No. 10 Draft and the questions as to which he would 
be glad to have suggestions from members, either 
at the meeting or later in writing. Prof. Edward 
S. Thurston, of the Harvard University Law School, 
Reporter for the Chapter in Tentative Draft No. 11, 
performed the same function in connection with the 
discussion of this draft. 

\t the dinner on Saturday evening President 
Wickersham presided and addresses were made by 
Hon. Cuthbert Pound, Mr. Edmund M. Morgan 
and Secretary of Labor, Frances Perkins. 


F JUSTICE HUGHES 


available for hearing on the merits, is one in which 
certiorari was granted as late as March 4th last, 
and, in the “youngest,” certiorari was granted on 
April 24th. The average length of time these avail- 
able cases have been on the docket is twenty-five 
days. It is expected that of these twenty-six cases 
now before us on their merits, fourteen will be 
ready for hearing during the session which begins 
next Monday, May 8th. When these cases have 
been heard the Court will have taken on submission 
all the cases on the docket which counsel have been 
able to prepare. 

There is thus no substantial delay in the Su- 
preme Court. And the appellate work of the Cir- 
cuit Courts of Appeals seems to be well up. The 
delays in the administration of justice in the Fed- 
eral courts are the familiar delays in bringing cases 
to trial in the courts of first instance and in pre- 
paring cases for submission on appeal. In some 
districts there is an inadequate provision of judges. 
The Conference of Senior Circuit Judges has for 
years called attention to the need of additional 
judgeships in certain districts, but the present neces- 
sity for economy has stood in the way of giving 
relief. 

After a case has been tried there is little, if any, 
excuse for delay in bringing on appeals. Attorney 
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General Mitchell, with the intelligent interest he 
has always shown in the administration of the Fed- 
eral courts, addressed himself to the inordinate de- 
lay in prosecuting appeals in criminal cases. He 
brought together statistics showing—what in a gen- 
eral way we well knew—that months and even 
years have elapsed after verdicts of guilty before 
appeals were heard in the Circuit Courts of Ap- 
peals, and meanwhile the accused have been at 
large on bail. One who has been convicted and is 
out on bail is ordinarily not anxious to expedite a 
decision which may compel him to serve his sen- 
tence. It may be that the prosecuting attorney, 
having won the conviction, is occupied with other 
contests. Stipulations for delay are too readily ob- 
tained and sanctioned. Probably there is no greater 
reproach to the administration of justice in this 
country than the delay in criminal appeals 

We now propose, so far as possible, to end this 
reproach. The Congress, at the request of the At- 
torney General, has undertaken to provide a rem- 
edy. The Congress has committed the matter to 
the Supreme Court, authorizing it to prescribe rules 
of practice and procedure with respect to criminal 
cases after verdict. In responding to this grant of 
authority, the Court will welcome the assistance of 
the Bench and Bar. When the federal equity rules 
were formulated in 1911, the Court had the benefit 
of the recommendations of the Federal judiciary, 
who in turn were aided by the suggestions of the 
Bar. We hope to have similar assistance in this 
new enterprise. And I trust that the lawyers and 
judges who are in this gathering will not hesitate 
to submit well-matured recommendations. As | 
said recently in relation to the method which is the 
significant feature of the work of this Institute, if 
we can get judges, members of the Bar and compe- 
tent students of the law and administration to unite 
in a common endeavor to secure the best available 
judgment as to practicable measures of improve 
ment, we shall measurably solve our problems. 

The past year has been the most notable in the 
annals of the Institute by virtue of the issue of the 
Restatement of the Law of Contracts. This is the 
consummation of a monumental enterprise which 
has been conducted under the most competent su- 
pervision. It represents the best effort of which 
our profession is capable. Neither the clash of 
minds, nor delays nor disappointments, have been 
able to spoil it. With infinite pains and inexhaust- 
ible patience, those concerned in its production 
have persisted in what must at times have appeared 
to be an unending task. This achievement enlarges 
one’s conception of the capacity of lawyers to agree 
upon the law. 

In reading the introduction to the Restatement, 
I was struck by the phrase—“the authority of the 
Institute.” The accuracy of the statements of the 
law, it is said, rests upon that authority. The phrase 
directs attention to the purpose of the Restatement. 
It is not a symposium. It is not a masterly exposi- 
tion of the disagreements of the learned. Not the 
least remarkable feature of the Restatement is the 
absence of dissenting opinions. No doubt they ex- 
ist, but they do not obtrude. There may be a sug- 
gestion of what Mr. Justice Holmes once termed, in 
writing for the Court, a “delusive certainty,” but, 
at all events, differences have yielded to a state- 
ment which leaves no trace. It is not too much to 
say that this is the most remarkable manifestation 








of a talent for cooperative effort that our legal his- 
tory affords. 
The effort has been put forth in the quest of 


clarity and certainty. How far will the object be 
attained? Reason, which aids that quest, keeps th 
goal well in advance of the pursuit. The dissent 
ing opinions, if they exist, will undoubtedly find 
expression, The earnest souls who adorn out 


schools and are the glory of our Bench and Bar will 


not forego their inexorable demand for a realistic 
approach and new and better rules. Reason has 
way of playing havoc with “authority.” But allow 
ing full opportunity for the essential processes of 
reason, we must not lose sight of the great objec 
tive. The law is not an end in itself; it does not 
exist simply for the play of wits. The law governs 
the relations of men and women in an ordered so 
ciety. They are entitled, so far as is humanly pos 
sible, to know the rules that govern them and t 
have these rules applied consistently. Clarity and 
certainty are thus desirable ends, but they cannot 
be attained even measurably without cooperative 
efforts, in and out of courts, which seek to develop 
a coherent jurisprudence. The authority of the In 
stitute is the authority of a cooperative effort of the 
most intelligent and expert sort. It stands opposed 
to mere impressionism. The Restatement will fos- 
ter analysis, rather than displace it. It will pro 
mote examination of principles, rather than dis 
courage it. It will tend to diminish the careless 
use of digests and cyclopaedias. Focusing atten 
tion on definite propositions, it cannot fail to fa 
cilitate discussion and improvement. 

The quest of certainty may be endless, and the 
goal may be unattainable, but progress is practi 
cable. The Institute in securing this expert en- 
deavor in the statement of the law is the most help 
ful agency of that progress. I congratulate you 
upon what you have achieved and upon the oppor 
tunities that lie before you. 

“Radio Law in the Universities 

IVE universities in the United States are offer 

ing courses in radio law, according to reports 
received from 958 colleges and universities which 
replied to an inquiry sent out by the United States 
Office of Education. Three of the five 

-National University School of Law, Catholic 
University of America, and the Columbus Univer- 
sity School of Law—are located in Washington, 
D. C.; the fourth, Marquette University, is in Mil 
waukee, Wisconsin; and the fifth, the University of 
Southern California, is in Los Angeles, California 

An examination of the catalogue descriptions 
indicates that the following topics are usually con 
sidered in the radio law courses: Basic treaties and 
statutes; the development of legal regulations of 
wireless telegraphy and telephony; the Radio Act 
of 1927 and its amendments; a study of the Fed 
eral Radio Commission as an example of the appli- 
cation of administrative law to scientific and social 
problems; practice and procedure before the Fed 
eral Radio Commission; the law of crimes, torts, 
and contract applicable to radio; radio and the 
copyright; rights and liabilities of wireless opera 
tors and Government regulations of their activities ; 
rights and liabilities of other persons affected by 
such activities. The method of instruction usually 
followed in teaching the course includes lectures, 
case assignments, and seminar discussions 
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of Torts, Conflict of Laws, Trusts, and Property, is 
progressing as rapidly as possible, and restatements 
on those subjects will be completed and published 
as speedily as is consistent with maintaining the 
standards we have set for the character of the 
work. 

That unexpected have retarded our 
work should occasion no surprise. All scholarly 
labors are apt to take more time to accomp ish than 
is anticipated when planned. The history of the 
Oxford Dictionary of the English Language fur- 
nishes a good illustration of this fact. I think it 
was about the year 1886 when I subscribed for that 
work, on the faith of the first volume just published 
after many years’ preparation and which was lim- 
ited to the letter A. Knowing that there were 
twenty-six letters in the alphabet, and reading the 
statement of the editors, which expressed the in- 
tention of publishing the balance at the rate of one 
volume a year, I indulged the hope that the sub- 
scribers might have the completed work at least 
by the year 1914. As a matter of fact, the last part, 
embracing the letters V-Z, was not published until 
1928 


delays 


Those who receive our Restatement of Con- 
tracts, know that there are a number of other sub- 
jects to be dealt with before we can be said to have 
restated the fundamental principles of the common 
law, but we have no legal alphabet which auto- 
matically would suggest to the mind of the sub- 
scriber that a large number of volumes must follow 
before the work could be considered as fairly com- 
pleted. 

No effort has been spared to make these pio 
neer volumes on Contracts at once a model for the 
restatements to follow and an assurance to the pro 
fession of the excellence of our work. It is more 
important that the work be well done than that it 
be speedily finished. 

Even with the devoted labors of the most 
highly qualified scholars of the country, the restate- 
ments will not escape criticism. Differences of 
opinion exist as to many of the conclusions which 
on mature consideration the Institute has adopted. 
So it is, as to the form of expression and the mean- 
ing to be ascribed to what is said. The wealth and 
fecundity of the English language make it one of 
the most uncertain of all linguistic vehicles for the 
accurate expression of thought. Perfection in style 
never yet has baffled criticism. The elaborate notes 
to Shakespeare’s plays, which make up so large a 
part of Furness’ Variorium edition, afford conclu- 
sive proof of this, and an example drawn from legal 
history is furnished by the history of the Statute of 
Frauds, 29 Charles II, C. 3. Those of you who have 
attended these meetings, or who have read the re- 
ports of our proceedings, will understand the rea- 
sons why the work is taking longer than we had 
expected. In the first place, the Reporters and 
the greater number of the Advisers necessarily have 
been drawn from the faculties of the law schools, 
and the work done by them on the restatements 
can only be attended to when they are not absorbed 
in their regular law school work. Meetings of the 
Reporter and his Advisers must be arranged to suit 
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the convenience of the group, and after every meet- 
ing the Reporter required considerable time to re- 


vise the draft in the light of the discussion. After 


every meeting of the Council and every general 
meeting of the Institute also, the tentative or final 
draft discussed must again be restudied and re- 
vised, in view of the discussion had at the meeting. 

As the work approaches completion, compari- 
son of the different restatements again is necessary 
in order that the words used in each, so far as pos- 
sible, shall have the same meaning in all. Despite 
these efforts, criticism has been made that, while 
recognizing its philosophical accuracy, the restate 
ments do not always follow Professor Hohfeld’s 
breakdown of the word “rights” into rights, privi- 
leges, powers and immunities, with no overlapping 
connotations, nor always employ the set of corre 
sponding terms used by him to describe the situa 
tion of the individual on the other side of the jural 
equation. 

The form of the restatement also has been at 
tacked because of the use of the black letter propo 
sitions of law, upon the ground that such method is 
calculated to make the law static, and thus impede 
that growth, development and adaptability which 
have been the especial characteristics of the com 
mon law. This criticism ignores the fact that our 
main work was undertaken for the purpose of re 
moving the uncertainty and complexity, which the 
Committee on Organization reported to be the two 
chief defects in American law. 

“These defects,” they said, “cause useless litigation, pre 
vent resort to the courts to enforce just rights, make it often 
impossible to advise persons of their rights, and when litiga 
tion is begun, create delay and expense.’ 

Lack of agreement among lawyers concerning 
the fundamental principles of the common law, was 
said to be “the most potent cause of uncertainty 

To meet, and so far as possible remove, these 
conditions, it was proposed that the legal profes 
sion itself should undertake to make a restatement 
“that will have an authority much greater than that now a 
corded to any existing encyclopedia or treatise.” 

The form of such a restatement was discussed 
in the report. Its chief characteristic, it was said, 
should be the separation, by typographical or other 
device, of the statement of the principles of law 
from the analysis of the legal problems involved; 
the statement of the present condition of the law, 
and the reasons in support of the principles as 
stated. 

“The statement of principles should 


be made with the care 
and precision of a well drawn statuté 


This report, which was adopted at the organi 
zation meeting of the Institute, has been the chart 
by which the work of the last ten years has been 
guided. 

Very early in our undertaking, it was agreed by 
the Reporters and the Director that (1) the restate 
ments should contain principles of law, comment 
and illustration; and (2) that the principles should 
be direct and positive statements of law, and should 
be printed in separate paragraphs before the formal 
comment. 

At the annual meeting in May, 1925, Vice 
President Cardozo stated that 
“so far as the restatements themselves are concerned, we have 
worked out during the two years of our existence a form and 
a method and a technique which, at least in their fundamental 
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features, are not likely to be changed. It is otherwis« 
ever, with the treatises.” 
Dean Pound, speaking before the Institute 


May, 1926, characterized our work as the search fo: 


“a scientifically organized, logically presented body of exper 
ence, not a formulation of universal reasonings.”’ 

“This concrete aspect of the restatements,” he sa so { 
as it has yet gone, is a most favorable sign. For concreten 


is in the very spirit of our laws.” 
\t a meeting in May, 1927, the President 
ferred| to the decision of the Reporters an 


d 
recto, as to the form of the restatements. The forn 


thus adopted since then has been followed in 
the tentative drafts laid before the Institut: 
was folluwed in the first half of the Restatement 
Contracts, published by authority of a resolu 


of the Institute adopted at its meeting in April 
1928, as the first official draft issued by the Inst 
tute. If there was any criticism of that for: 
have yet to hear of it. 

In view of this history, it seems strange tl 


one law review critic recently should write tl 
not only he, but 


“large numbers of the workers themselves, and 


numbers of law teachers, if not of lawyers, re 

restatement straight jacket,” 

and should say that the problem presented by thi 
method of restatement has had little open consid 
eration! This same critic complains that 


‘the subordination of everything else to the bl 

ciples seems to have come from a complete al tion of t 
Institute’s activities in their preparation, and this 
the emphasis by its officials on the necessity of 


the law by an authoritative statement of it.” 


Simplification « 
eminent teacher, would seem to 
be avoided! But simplification was one of the ex 


e sometning t 


pressed objects of the work of restatement vhicl 
was adopted from the beginning of our 

The same critic objects to an effort at clarify 
ing and simplifying the law as the pursuit of 
vague idea, because it assumes the fallac sc 


cept that there 
school of thoug t 
absolutely foreign to that by which tl nstitute 


s such a thing as “t 
it represented by such 


1 
} 
I 


was formed. We believe that there is sucl thing 
as “the law of the land,” and, despite the scornful 
denials of the opposite school, that “the now law,” 
as they term it, can usefully be expressed and 
derstood ; and that only when it is so express« 
it intelligently be modified in its applicati 
dicial decision, or changed by legislation 

One Law Review critic says that “the gene 
tendency of the work will be to unify the law o1 
the subject and to check disintegratio1 his 
undoubtedly a proper object.” Others object t 
this tendency as undesirable, and seem to dread 
anything which may introduce an element of def 


niteness into the law, as an obstacle to growtl 
No one familiar with the history of th 
mon law or with the intellectual characteristics 


lawyers, it would seem, should fear that by th 
process of restatement the law will become static 
and its rational development prevented. Our work 
differs from that of the Commissioners on Uniforn 
State Laws. We are attempting to state what th 
common law upon the subjects considere tod 
not to enact what t shall be in the future 

Mr. Justice Cardozo writing on “The Growtl 
of the Law,” in December, 1923, described the aims 
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present time he must dig out from the terrifying 
mass of accumulated precedents. This assuredly 
will help both bench and bar. If the courts shall 
find these restatements useful and cite them in their 
opinions, of course, the bar will use them. The 
proof of the pudding is in the eating, and the value 
of our restatements will be determined by the use 
to which they are put by the judges and the 
lawyers. Judges increasingly have been citing and 
relying upon even the tentative drafts. The Re 
statement of the law of Contracts was put out by 
the publishers on December 3rd, 1932. Up to April 
I5th of this year, 4,356 sets are reported to have 
been sold, the largest number, the publishers report, 
ever recorded of a law book in a similar period. 
The completion and publication of the work 
in hand at the earliest date consistent with the 
maintenance of its excellence is, of course, the im 


mediate concern of the officers of the Institute. The 
selection of the next subjects—the adoption of such 
a program for our continued work as shall meet 


with the approval of our membership and of the 
Carnegie Corporation—is our next concern. Some 
time ago, the Council submitted to the Corporation 
a tentative list of subjects for restatement, but only 
recently has it taken up for serious consideration 
the definite adoption of a program for future work 
The subjects heretofore selected oby iously are those 
which everyone would agree should be restated, if 
any are to be. It would seem that following Con- 
tracts, we should complete all that properly is em 
under Torts; for example, defamation of 
character—the law of libel and slander and deceit 
The restatement of the law of Property should 
include personal as well as real property, and 
Trusts should be rounded out and embrace Quasi 
Contracts. Where a subject has been as fully cov 
ered by statute as the law of Negotiable Instru 
ments, or that of Sales, the need of restatement 
of the unwritten law on the subject is hardly press 
ing. The officers of the Institute would be grateful 
to any member who may send them suggestions to 
assist in completing a program of our future work 

Thus far I have spoken only of the major 
undertaking of the Institute—the Restatement of 
the Common Law. 

But in reviewing the last ten years, we must 
also recall with satisfaction the preparation of the 
Model Code of Criminal Procedure, which, thanks 
to the generous aid of the Laura Spelman Rocke 
feller Memorial, we were able to complete and 
publish in 1930. That effort differs radically in 
character from the work of restatement, in that it 
depends wholly upon legislative action for its effec 
tiveness. Many of the provisions of the Code have 
been enacted into law in some States, although it 
must be confessed that the State legislatures in 
general have not exhibited any great eagerness to 
enact laws to simplify and improve the enforcement 
of the criminal law. 

In my last annual address, I recalled the con 
sideration which had been given by the Council to 
the suggestion of restating the common law of 
crimes. This might be adopted as one of our major 
objectives, if it could be adequately financed. 
Despite the codification of the Penal Law in many 
States, there would seem to be a wide area of the 
law of crime that is still covered only by the com- 
mon law, and in which there prevails similar un- 
(Continued on page 337) 
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The Recent Amendments to the Bankruptcy Act 





By Lioyp K. GARRISON 
Dean of the Law School, University of Wisconsin 


N March 3, 1933, Congress added a new Chap- 
ter VIII’ to the Bankruptcy Act? entitled 


“Provisions for the Relief of Debtors.” The 
chapter contains three new forms of procedure: 
Section 74, “Compositions and Extensions,” open to 
individuals and partnerships but not corporations ; 
section 75, “Agricultural Compositions and Ex- 
tensions,” open only to farmers; and section 77, 
“Reorganization of Railroads engaged in Inter- 
state Commerce.” As the titles imply, these sec- 
tions are designed to authorize and encourage 
settlements between debtors and creditors. The 
debtor is referred to throughout as a “debtor” and 
not a “bankrupt,” and his estate may not be liqui- 
dated nor may be he adjudged a bankrupt except 
under certain circumstances in proceedings under 
section 74. 

The amendments can best be understood in 
the light of their history. They are the outgrowth 
of a nation-wide investigation of bankruptcy ad- 
ministration conducted in 1930 and in 1931 by the 
Department of Justice at the direction of President 
Hoover. After the close of the investigation a re- 
port® was submitted to the President by the So- 
licitor General recommending a thorough revision 
of the Bankruptcy Act, and a bill* embodying these 
recommendations was introduced early in 1932 by 
Senator Hastings (an identical bill being introduced 
in the house). Its objects’ were (1) to improve the 
administration of bankrupt estates; (2) to prevent 
the discharge of undeserving bankrupts; and (3) 
to facilitate and encourage settlements between 
honest debtors and their creditors without the 
stigma of bankruptcy. It was this third portion 
of the Hastings bill upon which Congress acted a 
year later, but it became law only after many 
changes, omissions and additions, some of them 
desirable and others unfortunate. 


] 


Section 74. Compositions and Extensions 


An individual debtor who seeks a settlement 
may still proceed under the old section 12, either 
by filing a voluntary bankruptcy petition (upon 
which adjudication follows) and later offering a 
composition, or in an involuntary proceeding either 
before or after adjudication. Or, he may proceed 
under the new section either by filing a voluntary 
petition stating that he is insolvent or unable to 
meet his debts as they mature and that he desires 
to effect a composition or an extension of time to 
meet his debts, or, in an involuntary proceeding, by 
filing an answer to the same effect. His advantages 
in proceeding under section 74 rather than section 


1. Contained in Public—no. 420—72d Congress (H. R. 14859). 


2. The Act of July 1, 1898, as amen led (28 U. S. ¢ A., Title 11) 
8. Senate Doc. no. 65, 72d Cong., Ist sess 


1 S. 3866, introduced Feb. 29, 1932 The corresponding House 
bill was H. R. 9968, introduced March 1, 1932. 


5. See the report, note 3 supra, at pp. 39 to 41 
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12 are (1) that he is not adjudged or designated 
“bankrupt” unless confirmation of his proposal 
denied, or unless he commenced or prolonged the 
proceeding for the purpose of delaying creditors 
(2) that the referee*® may confirm the proposal, thus 


avoiding the serious delays occasioned by the o!d 
procedure under which only the judge may con 
firm—delays which have afforded minority creditors 
an excellent opportunity to obstruct the proceed 
ings in the hope of being bought off; (3) that tl 

debtor may offer, as an alternative to a compos 

tion, a proposal for an “extension” in the nature of 
a moratorium which, unlike a composition settle 
ment of so much on the dollar in cash or notes, may 
affect secured as well as unsecured, and all types 
of contingent, claims; (4) that future rent claims, 
in both compositions and extensions, by a provision 
which may or may not be held applicable to the 
old composition section and to bankruptcy pro 
ceedings generally, are expressly made provable 
and therefore dischargeable. 

From the point of view of creditors the new 
proceeding is advantageous not only because it 
may encourage debtors to come to terms before 
everything is lost, but also because (1) they may 
vote more intelligently, for they are to be sent with 
the notice of the first meeting a summary of an 
inventory of the debtor’s estate (made by a cus- 
todian or receiver), a statement of the debtor's 
debts, and a list of the secured and the fifteen larg 
est unsecured creditors, thus informing the cred 
itors of what the debtor has, what he owes, and 
who the principal creditors are; (2) the proceedings 
are far more expeditious and the danger of waste 
considerably less, than under the old composition 
section. The chief gain in time is the provision, 
already referred to, whereby the referee may con 
firm or refuse confirmation of the proposal. Other 
provisions are that the debtor may make his pro 
posal before the first meeting (under section 12 he 
can make it only after the first meeting); that in 
a voluntary as well as in an involuntary | 
the court may require indemnity from the debtor 
against loss to the estate as a result of delaying 
liquidation (under section 12 indemnity can be re 
quired only in the case of a stay of adjudication in 
an involuntary proceeding): and finally that the 
court, which includes the referee, may, after hear 
ing the parties in interest at the first meeting, fix 
a reasonable time within which application for con 
firmation shall be made.*? The court has no similar 
power under section 12 

Section 74 was taken very largely from the 


yroceeding 


See the amendment to General Order XII t ted A 
198338 
7 If application for confirmation is not made wit! such time 
within such extension thereof as the court may fix, the yurt ma 
appoint a trustee (nominated by the creditors at their rst mecting 


to liquidate the estate 
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osal 1 le “specific undertakings by the 
or durit period of the extension, includ- 
rovisions payments on account,” and “may 
le of payments to be made during 
t eriod n as between secured and un- 
ecured creditot Thus a flexible and adaptable 
pe of proj] provided for, under which the 
may ol n, for example, a two-year mora- 
ium, witl from foreclosure, but on condi- 
mn, let us that he make monthly payments of 
nuch t ured creditors, and other pay- 
ents to | c ral creditors either in accordance 
som ! la or as the income from his busi- 
ness may permit There are further safeguards, 
he uns« is well as the secured creditors: 
e exte! ny] sal “may provide for supervisory 
ther the debtor’s business or affairs 
g such ]{ | by a creditors’ committee or 
herwise r the termination of such period 
nder certain s] fied conditions” (as, for example, 
the debtor ults in payments on account, or 
he fails t mit periodic accounts to the com- 
ttee. or if eross sales drop below a certain 
int, et he court, upon confirmation, may 
; 1 its disc1 etal irisdiction of the debtor 
; nd his property during the period of the extension 
order to pt t and preserve the estate and en- 
rce the ter1 the extension proposal.” Finally, 
he court retain jurisdiction and the debtor 
faults in at ments under the extension, the 
t may order his estate to be liquidated.® 
While t rding of the statute might have 
been more «¢ t, it seems reasonably clear that 
posit ke an extension, may not in any 
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with sufficient detail to indicate that for the pur- 
poses of section 74 a composition will be deemed to 
be any proposal for the reduction of the principal 
of debts in return for a present consideration (cash 
or notes), whereas an extension will be deemed to 
be any proposal for the postponement of payment 
without affecting principal (whether with or with- 
out payments on account during the extension) 

The next most important change made by Con 
gress in the Hastings bill is a provision that “the 
term ‘creditor’ shall include for the purposes of an 
extension proposal under this section all holders 
of claims of whatever character including a 
claim for future rent, whether or not such claims 
would otherwise constitute provable claims under 
this Act. A claim for future rent shall constitute a 
provable debt and shall be liquidated under section 
63 (b) of this Act.” The first of these sentences 
relates only to extensions. The second is not so 
limited. It unquestionably relates to compositions 
as well as extensions; does it go further and modify 
the Bankruptcy Act generally, so as to be applicable 
to all proceedings thereunder? It was written into 
the bill by amendment from the floor of the Senate 
and the debates indicate an intention that it should 
be applicable to all proceedings.® Such a construc- 
tion is permissible, though not altogether natural, 
and it should be adopted because the non-provabil 
ity of a future rent claim in bankruptcy works a 
hardship not only on the individual debtor, since 
he can not get discharged from it, but also on the 
landlord where the bankrupt is a corporation, since 
the landlord can neither share in the assets nor 
collect, after bankruptcy, from the empty corporate 
shell.’ 

The original Hastings bill proposed to amend 
various sections of the Bankruptcy Act in order to 
make them harmonious with, and applicable to, the 
new Chapter VIII. The bill as passed, however, 
omitted these amendments and substituted a clause 
in each of the new sections to the general effect 
that, consistently with the provisions of such sec- 
tions, the provisions of the Bankruptcy Act should 
be applicable as though the debtor had been adjudi- 
cated when his petition or answer was filed. This 
device for fitting the old material into the new may 
give rise to certain difficulties which the courts, 
however, should be able to resolve and which are 
too technical to be dealt with here.” 


Section 75. Agricultural Compositions and 
Extensions 

This section was introduced in the Senate™ as 
an amendment to the House bill and was not con- 
tained in the original Hastings bill. While based 
on section 74 it is open only to farmers, and it sets 
up a novel administrative machinery centering 
around “conciliation commissioners,” who are to 
perform the duties of referees and also to act sub- 
stantially as the debtor’s attorney, but without 
charge. The only cost to the farmer is a $10.00 
filing fee; the commissioner is paid a $10.00 fee per 


9. See 76 Cong. Rec., 72d Cong., 2d sess., 5058, 5059, 5278 

10 See Schwabacher and Weinstein, Rent Claims in Bankruptc 
(1988). 33 Columbia Law Rev. 213; Wyzanski, The Effect of the 1933 
Bankruptcy Legislation upon the Rights of a Landlord (1933), 7 
Tournal of the National Agrsociation of Referees in Bankruptcy, 107 
The question of construction is discussed in detail in Garrison, The 
New Bankruptcy Legislation: Some Problems of Construction (1933), 
8 Wicconsin Law Review (in print). 

11. See Weinstein, Chapter VIII of the Bankruptcy Act, (1938) 38 
Commercial Law Journal, 171, 184 (note 120), 185 (notes 127, 129), 
and the article by the writer, supra note 10. 

12. By Senator Robinson of Arkansas. 
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case, out of which he must pay all his expenses. 
Under certain conditions, however, not clearly 
defined, the commissioner may “supervise” the 
debtor’s farming operations; and under certain 
other conditions, still less clearly defined, he may 
receive extra compensation for this work. A com- 
position, as well as an extension, may affect secured 
creditors, but in what manner the statute does not 
explain. A “supervising conciliation commissioner” 
may be appointed by the court, to be paid by the 
Government on a per diem basis plus expenses; his 
functions are not specified but may be fixed by the 
court. There are other novel provisions whose 
meaning is not clear. 

The section will probably be litt 
the consents of a majority in number and amount 
of creditors are required, the farmer’s mortgagee 
will normally control so that without his consent 
a composition or extension can not be effected 
either under section 74 or 75. Moreover section 75 
is limited to a life of five years, and no farmer may 
petition under it unless fifteen farmers in his county 
have previously petitioned for the appointment of 
a conciliation commissioner for that county, and 
one has been appointed. 


le used. Since 


Section 77. Reorganization of Railroads Engaged 
in Interstate Commerce 


The original Hastings bill contained a section 
for the reorganization of industrial corporations 
The bill that passed the House included this sec 
tion, but the Senate dropped it out. The House 
bill also contained section 77 above, modelled upon 
a previous bill'* introduced by Senator Hastings 
and drafted by the Solicitor General. The House 
went further than Senator Hastings in conferring 
power upon the Interstate Commerce Commission, 
and the Senate went further than the House. The 
chief functions of the Commission, as finally fixed, 
are as follows. 

(1) It appoints a panel of standing trustees, 
from among whom the court must select if in any 
case a trustee needs to be named. (There is no 
provision for receivers. If a trustee is appointed 
he takes title to the railroad’s assets wherever lo 
cated. But a reorganization may expressly be 
effected without a trustee; if the assets are to be 
transferred to a new corporation the transfer may 
be effected by an order of court). (2) The Com 
mission fixes the maximum fees and expenses which 
the court may allow to the trustee, the attorneys, 
the creditors’ and stockholders’ committees, any 
prior equity receiver, and any special master ap 
pointed by the court. (The Circuit Court of Ap- 
peals in each circuit is required to designate these 
masters, to whom specific issues may be re 
ferred by the district courts The referees in 
bankruptcy have no functions under section 77.) 
(3) With the consent of the Commission, creditors 
holding 5% of the total debts of the railroad may 
initiate a proceeding under section 77. (The rail 
road, without such consent, may do so by filing a 
petition stating that it is insolvent or unable to 
meet its debts as they mature and that it desires 
to reorganize.) (4) No plan of reorganization may 
be confirmed by the court until it has been ap 


proved by the Commission, which is required to 
: 


hold public hearings and may propose a plan of its 


own. (5) If it becomes necessary, as hereinafter 


18. S. 4921, introduced June 21 
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ental | S addition to Alaska, Ha- 
and Port INI Che cases coming before 
Court ofte ( uims for refund running 
illi s and sometimes, as did the 
pulp ar \merican bottoms cases, involve 
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nd the construction of treaties, and occasion- 
erious ¢ ional questions. Although the 
Court is in the Department of Justice, its decisions 
’ ppear in tl emi-annual publication known as 
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re located at 201 Varick Street, New York City, 
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the sea-board ti such as New York, Boston, 
*hiladelphia timore, Newport News, Tampa, 
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the ( t, the jurisdiction of the Court 
Customs it Appeals being appellate only. 
ge Brown's article on 
Stat t ye print n the July issue of the 
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Court Sometimes Involve Important 


Law and the Construction of Treaties—Serious Con 
Issues Occasionally Arise—Valuation or Appraisement Cases— 
Phase of Court’s Jurisdiction Is Decision of Cases 
\rising from Rulings of Collector of Customs Fixing Rate and 

Taken at Custom 7 
Taxpayer, etc.* 


House—Situation of 


BROWN 


Customs Court 


Tariff Classification has always seemed to lend 
itself to litigation. There are a multitude of tariff 
cases reported in the Supreme Court Reports, Fed- 
eral Reporter and Federal Cases, running back to 
the beginning of the Government. Under what 
taxing provision an importation will fall frequently 
depends upon the application of such legal rules as 
commercial designation (borrowed from the law 
merchant) i. e., by what name an article is bought 
and sold in the trade,’ its component material, its 
chief value, the way it is manufactured, its chem- 
ical composition, its use or chief use, its similarity 
to a taxed group of articles, which of two provi 
sions more particularly cover it, etc., ete. The 
application of these rules covers a wide field of 
business law involving the customs and practice 
of traders as well as matters elucidated by scien 
tific expert and trade testimony. Almost all phases 
of the rules of statutory construction as well as 
many other rules of law are dealt with in the appli- 
cation of customs law to particular instances and 
situations. 

In Erhardt v. Schroeder, 155 U. S. 124, at page 
129, the Supreme Court, after discussing the very 
limited judicial review, which frequently exists, of 
the acts of ordinary tax assessors, says: 

“In the case of customs duties, however, a party dissatis- 
fied with the classification of imports may apply to the courts 
to have examined and reviewed everything involving the legal 
ity of the demand which as been made upon him by the col- 
lector * * The unlawful demand of the duty does not con 
clude his rights, but, at the most, merely lays upon him, the 
inconvenience of going before a tribunal in which those rights 
will be declared.” 


Judgment May Wipe Out All Profit 


Valuation or Appraisement cases frequently 
involve large sums of money and with the penalties 
incident thereto the judgment may wipe out for 
the importer the profit from the sale of the goods 
whose value under an ad valorem rate is in contest. 

Moreover, if the advance over the entered value 
is sustained at more than 75 per cent, the decision 
may involve the goods in forfeiture proceedings and 
perhaps lead up to criminal action against the mer- 
chant himself. Penalties for undervaluation may 
be remitted upon timely petition with a showing 
that there was no intention to defraud, or deceive, 
United States v. Fish, 268 U. S. 607. In valuation 


Supreme Court ce 
44083 


1 This rule is expounded in a long line of 
ns ected in Lamont, Corliss & Co. v. United States, T. D 
Treas. De 906 
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cases the appeal may be either by the Government 
or by the importer from the action of the adminis- 
trative official who appraises the value in the first 
instance. This appeal goes to a single Judge with 
a further appeal to a Division of Three, and on 
questions of law only to the Court of Customs and 
Patent Appeals at Washington, D. ( 


The Remedy Is All-inclusive 


The most important phase of the Customs 
Court's jurisdiction consists in deciding cases aris- 
ing from the decisions of the collector of customs, 
in fixing the rate and amount of duty which is 
taken at the custom house. This is called the 
classification side but it covers many other matters 
where administrative action, not dealing with clas- 
sification per se, fixes the rate and amount of duty 
as assessed by the collector in his liquidation, and 
from which, therefore, protest also lies. 

For instance, if the collector’s decision came 
about by reason of a regulation passed by the Sec- 
retary of the Treasury under his general authority 
to pass reasonable regulations to carry out the law, 
the legality of such regulations can be tested on 
protest of the collector's decision which _ starts 
the case before the Customs Court.’ Or, again, if 
an appraisement by a local appraiser or a reap- 
praisement by the Appraising Court is illegal for 
any jurisdictional defect, its legality may be at- 
tacked before the classification division of the Cus- 
toms Court by protesting the decision of the collec- 
tor who must adopt such appraised value in his 
liquidation.* 

The amount of duty fixed by the collector’s 
liquidation is often affected by legal questions 
growing out of the weight, the packing, or marking 
of the goods, the size of the package, their short 
shipment, the allowance for tare and draft, whether 
goods put together must be treated as entireties, 
clerical errors in entering, interpretation of words 
fixing the tax upon “clean content,’ comparison 
with standard strength or other characteristics o1 
forms, and questions of residence and citizenship 
as affecting Americans returning from abroad. 
These and similar questions may be litigated and 
refunds recovered when the paragraph under which 
the article should be taxed, i. e., the classification 
proper—is not in dispute. Other such instances are 
as follows: 

Marriott v. Brune, 9 How. 619, was a leading 
case on non-importation, preventing the application 
of the customs tax to the part of the shipment 
which did not actually arrive in this country. 

American Sugar Refining Co. v. United States 
181 U. S. 610, declared the effect upon the duty of 
the evaporation from sugar during the voyage 

Lawder vy. Stone, 187 U. S. 281, made an equita 
ble allowance for duty upon certain decayed and 
damaged goods. 

United States v. Falk, 204 U. S. 143, decided 
when the weight of goods entered for warehouse 
should be calculated 

Schoenfeld v. Hendricks, 152 U. S. 691, deals 
with the broad scope of the jurisdiction and its 
exclusive character. 

Charges for storage under Pure Food Law 


2 Section 501, Part III, Tariff Act of 1930 
3 Conkev’'s case, G. A 668, 28 Treas. D 82, Affd. 6 ¢ A. R 
487. Goodsell’s case, G. A. 3880, T. D. 18078. Affd. 91 Fed. 51 
U. S. v. R. H. C. B. Co. 16 Ct. Cust .Appls. 248 
4. United States v. Passavant, 169 [| S. 16; Kean v. United 
States, T. D. 46186, 20 C. C. P 








were held illegal in United States v. Acker, et 
133 Fed. 842. 

Jurisdiction was sustained in declaring illeg 
a fee on packed package on merchandise not et 
tered. United States v. American Express, 154 Fy 
996. 

In United States v. Ranlett, etc., 172 U. S. 133 
where American Goods returned were mingled wit 
others, the Supreme Court made a fair approxin 
tion of those held to be exempt from duty 

In Hoeninghaus v. United States, 172 U. S 
622, penalties for undervaluation were held to at 
tach to entry of specific duty goods whe 
amount must not be less than a specified ad val 
orem.” 

The Citizen and the State 

Among the ancient conventional legal fiction 
is the fiction that the State cannot be sued. If tl 
State commits a wrong for which there would | 
legal redress between private parties there is n 
legal redress against the State itself except by it 
own voluntary permission. This idea comes frot 
the doctrine of the infallibility of the monarch 

While the Supreme Court® has held that th 
maxim, “The King can do no wrong,” 
in our system of government, nevertheless, th 
State itself cannot be sued directly without thé 
authority of a statute authorizing such remedy 

In other words, if all the people acting colle 
tively through the State retain or take money or 
property to which they are not entitled from one « 
their number, he has no redress at law to recover 
it unless by special permission of the State. Per 


haps because, as applied to tax matters where the 
necessity of a remedy is so apparent, it would in 
effect be dishonest for the State to withhold such 


judicial remedy, and in such circumstances ille 
gally keep the citizen’s money an indirect remedy 
was evolved by the courts by judicial construction 
without any statutory authority therefor 

Thus it was early held that there was 
at common law against the tax collector for assess 
ing an erroneous amount or rate of tax, on the 


remedy 


theory that the collector, when he made a mistake, 


went outside the law and became personally liable 
for the excess paid by the citizen under protest 


Situation of Customs Taxpayer 


As the Government was bound to protect its 
collector and reimburse him for any judgment whic! 
might thus be recovered against him, the effect of 
this rule of law was in reality to allow a suit against 
the Government under another name 

While this rule applies to all forms « 
it is peculiarly applicable to customs taxation in 
view of the commercial circumstances under which 
goods are imported. In many forms of taxation the 
citizen can obtain a judicial review of administra 
tive action increasing the rate or amount of his 
assessment without paying the tax in advance. In 
the case of tariff taxation he must pay his tax 
advance, and if he does not thereafter obtain 


taxatiotl 


judicial review he is left to the mercy of the ad 

5 For other examples see Customs Duties, 17 ¢ Turis Ss 
by Charles | McNabb and Frank L. Lawrence, ar the Digest 
Customs cases prepared by 


Thomas J. Doherty, publis y 
Treasury Department as Compilation of Cu s 1 
supplemental Digest by John J. Mulvaney 
Department in two volumes in 1918, and Judicial Rev n ( 
Taxation, Forum Magazine. July, 1918 

6. Langford v. United States, 101 I S 41 

7 Elliott v Swartwout, 10 Peters, 137 Re V H 


Peters, 263 
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control—autocracy of the worst form would inevitably 
result. 

Whatever arguments may be presented upon 
the claim that executive efficiency may occasionally 
be advanced by bestowing an absolute discretion 
upon some officer in making administrative deci 
sions of a certain character—for instance, concern- 
ing the health, morals or police of a community 
such arguments can never apply to the official act 
of administering a tax law, that is, in collecting 
the taxes from those persons upon whom the legis 
lature, by general rule, has imposed the obligation 
of financially supporting the State. It may be occa- 
sionally considered necessary to commit to a health 
officer’s discretion the compliance with a sanitary 
regulation concerning, say, the construction of a 
cow stable in order to prevent infection in milk 
or for the combat of disease, or to a building in 
spector to determine whether the owner has made 
his building safe for use, or safe against fire danger. 
However, even in matters of this kind, such dis- 
cretion, if not subject to judicial review, may be 
greatly abused. But after the legislature has fixed 
the class of taxable persons or taxable objects and 
prescribed the rate and amount of tax to be col 
lected therefrom or thereon, it is plain that the 
existence of the facts which bring the person or 
object within the class, and the interpretation of the 
language used by the law-makers in describing the 
class, can never be safely left to the fiat or discre 
tion of any executive officer. 

\ judicial review of such administrative action 
must of necessity be provided. 

Independence of the Judiciary 

To be effective, such judicial review must be 
before a tribunal independent of executive control 

Dr. Frank J. Goodnow, in his “Principles of 
Constitutional Government,” summarizes the chap 
ter on “The Courts in Europe” as follows: 

“We may say, then, that one of the fundamental principles 
of constitutional government, as seen in the law of modern Eu- 
ropean States, 1s 

“First—The existence of judicial bodies independent in 
tenure of the executive; which shall, 

“Second—Apply the law regulating the relations of indi 
viduals one with another—usually called the private law—by 
deciding the cases brought before them; and, 

“Third—Shall apply in the same manner the law regulat 
ing the relations between officers of the government and pri- 
vate individuals—usually called the public or administrative 
law. 

“Whether a formal distinction is made between the pri 
vate and the administrative law, and whether these two func 
tions are discharged by the same courts, are matters of com 
paratively little importance. The important thing is that the 
courts which have these powers shall be independent of th 
executive. Without such independence it may be said that 
constitutional government is impossible.” 

The sole function of the court in a tax case is 
to decide whether the tax has really been levied or 
not, whether the legislature has said that the citizen 
before the court has been taxed at all or by the 
correct amount. To deprive the citizen of the 
right to have that issue sifted and tested before an 
independent judicial body either by giving him no 
appeal or by technicalities and expensive procedure 
rendering such appeal, if nominally given, imprac- 
ticable in use, is to deprive him of a right so funda- 
mental that without it constitutional liberty is 
indeed impossible. 

Without such remedy, or if by technicality it 
becomes too expensive to invoke, no matter how small 
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his claim, the citizen will go away disgruntled, believing 
that his government has not dealt honestly by him, 
which is the first step toward making him a bad 
citizen and ultimately a Bolshevik. 

Perhaps the best statement of the fundamental 
principles upon which this jurisdiction is based 
appears in an opinion by Judge Story in the case 
of Cary v. Curtis, 3 How. 236, from which I quote 
as follows: 


“I know of no power, indeed, of which a free people ought 
to be more jealous, than of that of levying taxes and duties; 
and yet if it is to rest with a mere executive functionary of the 
government absolutely and finally to decide what taxes and du- 
ties are leviable under a particular act, without any power of 
appeal to any judicial tribunal, it seems to me that we have no 
security whatsoever for the rights of the citizens. And if Con- 
gress possess a constitutional authority to vest such summary 
and final power of interpretation in an executive functionary, | 
know of no other subject within the reach of legislation which 
may not be exclusively confided in the same way to an execu 
tive functionary; nay, to the executive himself . what 
ground is there to suppose that Congress could intend to take 
away so important and valuable a remedy and leave our citi 
zens utterly without any adequate protection 


* + 


“Where then is the remedy which is supposed to exist? It 
is an appeal to the Secretary of the Treasury for a return of 
the money, if in his opinion it ought to be returned, and not 
otherwise. No court, no jury, nay, not even the ordinary rule; 
of evidence, are to pass between that officer and the injured 
claimant, to try his rights or to secure him adequate redress 
Assuming that the Secretary of the Treasurer will always be 
disposed to do what he deems to be right in the exercise of 
his discretion, and that he possesses all the qualifications requi 
site to perform this duty among the other complicated duties 
of his office—a presumption which I am in no manner dis 
posed to question—still it removes not a single objection. It 
is, after all, a substitution of executive authority and discretion 
for judicial remedies. Nor should it be disguised that upon 
so complicated a subject as the nature and character of articles 
made subject to duties, grave controversies must always exist 
(as they have always hitherto existed) as to the category within 
which particul: ar fabrics and articles are to be classed. The 
line of discrimination between fabrics and articles approaching 
near to each other in quality, or component materials, or com 
mercial denominations, is often very nice and difficult, and 
sometimes exceedingly obscure. It is the very case, therefore, 
which is fit for judicial inquiry and decision 


* * 


“Besides, we all know that, in all revenue cases, it is the 
constant practice of the Secretary of the Treasury to give writ 
ten instructions to the various collectors of the customs as to 
what duties are to be collected under particular revenue laws, 
and what, in his judgment, is the proper interpretation of those 
laws. I will venture to assert that in nineteen cases out of 
twenty of doubtful interpretation of any such laws, the collector 
never acts without the express instructions of the Secretary of 
the Treasury. So that in most, if not in all cases where a 
controversy arises, the Secretary of the Treasury has already 
pronounced his own judgment. Of what use then, practically 
speaking, is the appeal to him, since he has already given his 
decision? Further, it is well known, and the annals of this 
court as well as those of the other courts of the United States 
establish in the fullest manner, that the interpretations so given 
by the Secretary of the Treasury have, in many instances, dif 
fered widely from those of the courts. The Constitution looks 
to the courts as the final intepreters of the laws. Yet the opin 
ion maintained by my brethren does, in effect, vest such inter 
pretation exclusively in that officer. 

“These considerations have led me to the conclusion that it 
never could be the intention of Congress to pass any statute, 
by which the courts of the United States, as well as the State 
courts, should be excluded from all judicial power in the inter 
pretation of the revenue laws, and that it should be exclusively 
confided to an executive functionary finally to interpret and 
execute them—a power which must press severely upon the 
citizen, however discreetly exercised, and which deeply involves 
their constitutional rights, privileges and liberties. The same 
considerations force me, in all cases of doubtful or ambiguous 
language admitting of different interpretations, to cling to that 
which should least trench upon those rights, privileges and lib 





erties and a fortiori to adopt that which would be in gener: 
harmony with our whole system of government.” 

While this was a dissenting opinion, the ma 
jority of the Court having held that a rider in ar 
appropriation bill requiring collectors to turn ove 
to the treasury money received on protested class 
fications, had destroyed the common law remedy 
the Congress immediately by a special declarato: 
statute signed 36 days thereafter made Judge 
Story’s opinion the law of the land, 
was dry on his pen, expressly enacting therein 
nothing in the appropriation rider should be cor 
strued to destroy the common law remedy | 
against the collector.® 

As late as 1901, a case where the merchan 
dise upon which duties were levied was not tech 
nically imported and where, therefore, under the 
customs administrative act, as it then eset no 
protest lay to the Customs Court, the Supreme 
Court reaffirmed and reasserted the right to sue 
the collector at common law citing Elliott v. Swart 
wout, and referring to the act of Congress where by 
“legislative construction of the act of 1839,” following 
Cary v. Curtis, the common law remedy was re 
stored.” 

Except for the few weeks following Cary \ 
Curtis until the Act of February 26, 1845, was 
passed, the customs taxpayer has always enjoyed a 
full and complete judicial remedy against illegal 
customs taxation. As Mr. Justice L ee expressed 


before the inl 


Vy suit 


it in Louisiana v. McAdoo, 234 U. 627 

“There have always been remedies by which an importer 
may recover an excess rate of duty exacted from him by a cus 
toms collector, either by common law action against the Co 
lector, as in Elliott v. Swartwout, 10 Peters 137, or by statute 


§ 2931 Revised Statutes; Act of June 10, 1890, Act of Aug. 5, 


190Y¥ 

The act of June 30, 1864, required the importer 
to first appeal from the collector’s decision to the 
Secretary of the Treasury. If the Secretary affirmed 
the collector’s ruling, a suit against the collector 
to test the legality of the official action 
be instituted. 


could then 


President McKinley’s Contribution to the 
Science of Law 

Forty-three years ago (June 10, 1890)"' the 
so-called Customs Administrative Act was passed 
It is William McKinley’s contribution to the sci 
ence of the law. 

The act was, in the first place, an administra 
tive act, that is, it codified and coordinated the 
rules of law for guiding the administrative manage 
ment of the customs, and secondly, established a 
new judicial remedy for the litigation of customs 
cases. 

It was thus at one and the same time 
administrative act and a custom practice act. It en- 
larged the remedy, abolished court costs at nisi prius, 
dispensed with a jury trial and the necessity for com 
mon law pleadings, and simplified and expedited the 
procedure, so that the suitor with a few dollars at issue 
could obtain relief as easily as the large 

f a hearing at or near his home port where 


customs 


importer, by 
means oO! 


9. Act of Feb. 26, 1845 (5 Stat. at Large, Chap. XXII 











10. DeLima v. Bidwell, 182 U. S. 1, pages 177-178 
11. United States v. Ranlett, 172 U. S., p. 14 “The 1edies 
ovided by the act of June 10, 1890, A ent f the 
action against the collector, which was originally the edy for a 
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ciation who have been admitted to practice by ex- 
amination in California within the last preceding 
seven years. Under the leadership of Jack W 
Hardy, Augustus Mack, Jr., Jerold E. Weil, and 
Donald E. Ruppe, an enthusiastic program of useful 
activity has been launched. 

One committee undertook the task of studying 
some two thousand bills proposed in the California 
legislature and making recommendations to the 
Board of Trustees of the Bar Association concern 
ing those measures relative to the practice of law, 
while another group volunteered to assist the Bank- 
ruptcy Committee of the L. A. Bar in investigating 
and reporting on local bankruptcy practice, ap 
pointment of attorneys and trustees, etc. The 
commendable work of these men has already 
proved of state-wide benefit. 

Following the Long Beach earthquake, various 
members of the Junior Barristers offered their serv- 
ices to the Red Cross and made brief addresses in 
all the Los Angeles and Hollywood theatres to 
assist the $500,000 relief fund drive for rehabilita- 
tion. 

Two other committees are diligently at work 
on the matter of expansion. Local law school stu 
dent bodies have been contacted for the purpose of 
helping them form moot bar associations modeled 
after those to which they aspire to join upon admis 
sion to practice, and assistance in organizing simi 
lar Junior Barrister associations among the younger 
lawyers of nearby communities has been generously 
rendered 

GEORGE KEEFER. 


President Wickersham’s Address 
(Continued from page 329) 


certainty to that in the civil law which led to the 
adoption of our program of restatement. 

The cooperation of bench and bar and of the 
teachers of law which brought about the formation 
of this Institute, and which has carried us along for 
ten years with unabated interest, has produced a 
solidarity in the legal profession of too great a 
value to be lost. On every hand, we find a tendency 
lightly to abandon the ancient landmarks of the 
law. Principles of constitutional government 
which were thought to be as well established as 
the everlasting hills, are rejected as antiquated 
dogma, and the multitudinous voices of many 
venders of remedies for present ills are urging cures 
which in the past have been tried with disastrous 
effect. Amid all this clamor, this Institute thus 
far has calmly pursued the attainment of its ob- 
jective in its limited field. The broad avenue of 
making new law is open to others. We are follow- 
ing a comparatively narrow path. But we have 
developed a technique in our work, and have mobil 
ized the legal scholarship of America in its aid, 
which, I believe, might be of service to the com- 
munity in a widening sphere. Perhaps this is an 
unjustifiable ambition. But no sincere worker ever 
is satisfied with the job in hand as the term and 
limit of his efforts. From time to time, he lifts his 
eyes from the bench at which he labors to the far 
spreading skies, and his soul soars in a flight of 
ambitious fancy, from which, when it returns, his 
immediate work takes on new meaning and ac- 
quires a greater value. 
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WHAT COURTS CAN DO 

A striking illustration of what courts 
can do by the simple exercise of their inher 
ent powers is furnished by a recent order of 
the Supreme Court of Illinois. 

The order constitutes the Board of 
Governors and the Committee on Grievances 
of the Illinois State Bar Association, and 
the corresponding officials of the Chicago 
Bar Association, and their successors from 
time to time, Supreme Court Commissioners 
“who are hereby empowered and charged 
to make investigations from time to time, 
concerning practices of attorneys-at-law 
which tend to defeat the administration of 
justice or to bring the courts and the legal 
profession into disrepute.” 

To make this authority effective the two 
bodies are given power to make all necessary 
rules and regulations concerning the con- 
duct of such inquiries. Furthermore, the 
order reads, “upon application by such Com- 
missioners, the clerk of this court shall issue 
writs of subpoena ad testificandum, writs of 
subpoena duces tecum or dedimus potestatem to 
take depositions. The Commissioners and 
their committees are empowered to take and 
transcribe the evidence of witnesses, who 
shall be sworn by any person authorized by 
law to administer oaths, and the Commis- 
sioners shall report to this court the failure 
or refusal of any person to attend and testify 
in response to any subpoena issued as herein 
provided.” Details of the procedure to be 
followed, in case action by the Supreme 
Court is demanded, make the new disciplin- 
ary system complete. 

It will be seen that Illinois has thus 
achieved, by a simple order of court, that 


method of effective discipline over the Bar 
by the Bar which other States have only 
managed to get after a long legislative 
struggle, and which yet others still 
endeavoring to obtain by that tortuous and 
unnecessarily difficult procedure. The Asso 
ciations whose officials and their successors 
are thus constituted Commissioners, it will 
be noted, have the powers above set forth 
not only with respect to their own members, 
but any member of the Bar of the State. The 
power is complete, and its exercise is subject 
only to a review by the Supreme Court, as 
it is in States where the Bar has been “in- 
tegrated.” 

Issuance of the order by the Supreme 
Court came as the result of the activities of 
a joint committee of the State and Chicago 

jar Associations. This committee held an 

informal conference last October with the 
Supreme Court Justices and made certain 
proposals for change in the present method 
of handling disciplinary proceedings. The 
Court thereupon suggested the desirability 
of a brief on some of the points raised at the 
conference, and this was filed later. 

This brief dealt first with the delays and 
difficulties of the prevailing method. It 
pointed out the lack of power in Grievance 
Committees to compel the production of 
books and papers, or to require a lawyer to 
attend, answer or explain the conduct under 
investigation. It further pointed out the 
numerous steps by many different bodies 
which were involved and that 
“from one to any number of years may nec 
essarily elapse between the filing of a com 
plaint with a Committee and the final de 
termination of the matter.” 

The strictly legal questions, as set out in 
the brief, presented few difficulties in Illi 
nois. The general power of the Court over 
the members of the Bar is recognized and 
fully supported by State decisions. A sec 
tion of the brief devoted to “The Power of 
the Court to Delegate Inquiry” left no doubt 
on that point. The foregoing powers being 
conceded as beyond question, the right of 
the Court to delegate incidental powers in 
aid thereof, to the extent deemed desirable, 
was held by the joint committee to follow as 
a natural consequence and numerous author 
ities were cited to sustain this view. 


are 


declared 


There is certainly here a significant 
suggestion for the Bars of other States 
which feel the need of a more effective 
method of imposing discipline on recalci 
trant members and have not been able to 
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today, the American Law Institute is at once 
an outstanding example and a notable en- 
couragement. As Chief Justice Hughes said, 
in speaking of the Restatement of Contracts 
issued last December, “It is not too much to 
say that this is the most remarkable mani 
festation of a talent for cooperative effort 
that our legal history affords.” 

Still another by-product, we are inclined 
to think, has been an enlargement of the 
horizon of professional responsibility for 
lawyers. The Institute is a constant and 
shining affirmation that the profession owes 
a duty to itself and the public far beyond 
anything involved in the mere proper dis 
charge of immediate tasks. No one has ever 
questioned this fact, but never in our his 
tory has the witness to it been so concrete or 
so stimulating. 


\DAM SMITH ON jUDICIAL 
SALARIES 


The security of the Federal Judges with 
respect to salaries seems to have irked a cer 
tain Representative in Congress, who has in- 
troduced a proposed constitutional amend 
ment eliminating the provision that their 
compensation “shall not be diminished dur 
ing their continuance in office.” Perhaps no 
better general answer to such proposals could be 
found than was given by Adam Smith in his 
Wealth of Nations (Bk. v. Ch., 1, Sec. 2, p. 
214; 1904 Ed.). He said: 

“When the judicial is united to the ex 
ecutive power, it is scarce possible that jus 
tice should not frequently be sacrificed to, 
what it vulgarly called, politics. The per 
sons entrusted with the great interests of 
the State may, even without any corrupt 
views, sometimes imagine it necessary to 
sacrifice to those interests the rights of a pri- 
vate man. But upon the impartial adminis- 
tration of justice depends the liberty of every 
individual, the sense which he has of his own 
security. In order to make every individual 
feel himself perfectly secure in the posses- 
sion of every right which belongs to him, it 
is not only necessary that the judicial should 
be separated from the executive power, but 
that it should be rendered as much as pos- 
sible independent of that power. The judge 
should not be liable to be removed from his 
office according to the caprice of that power. 
The regular payment of his salary should 
not depend upon the good will or even upon 
th: good economy of that power.” 





















































REVIEW OF RECENT SUPREME COURT DECISIONS 





Missouri Bucket Shop Law Held Not to Have Been Superseded by Federal Grain Fu 
tures Act—Amendment to Claim for Refund of Excess Profits Tax May Be Permitted 
after Expiration of Limitation Period for Filing Claim, under Certain Condi 
tions — Unincorporated Voluntary Association without Standing to Sue t 
Set Aside Order of Interstate Commerce Commission, in Absence of 
Proper Showing of Interest—Rights of United States as to Invention 
of Government Employee—Criminal Liability of Officer 
Making False Entry in Books—Public Utility Company 
without Right to Charge Lower Than Reasonable 


Rates in Case 


Reviewed, etc. 


By Epcar Bronson ToLMAN* 


Contracts—Statutes—Federal Grain Futures Act— 
Wagering Contracts 


The Federal Grain Futures Act did not supersede the 
Missouri Bucket Shop Act. 

The Missouri Bucket Shop Law, Sec. 4318 Revised 
Statutes, condemns all pretended sales “wherein there is, in 
fact, no actual purchase and sale whether the order 
or contract for the pretended purchase or sale . . . pur- 
ports to be offered, accepted, executed or consummated in 
this state or in any other state or country; Provided, the 
offer to make such pretended purchase or sale . . . is 
placed or given or communicated from this state “s 

Orders, relating to purchases and sales of grain, placed 
with a grain broker by customers in Missouri are invalid 
under the Missouri Bucket Shop Law, where the evidence 
shows that the orders were but pretended purchases and 
sales and the customers did not intend that corresponding 
sales and purchases should be made by the broker on ex- 
changes outside the State, and the latter transactions were 
but means of determining the customers’ gains or losses. 


Dickson et Al. vs. Uhlmann Grain Co., Adv. Op. 
464 ; Sup. Ct. Rep., Vol. 53, p. 362. 

This case involved a suit brought by the respon- 
dent to recover commissions alleged to be due it from 
the petitioners, Dickson and others, which the latter 
agreed to pay the respondent for buying and selling 
grain for them. 

Dickson denied the indebtedness and pleaded in 
bar that the transactions involved were conducted 
wholly within Missouri and were gambling, and illegal 
under its laws; that no purchase or sale of grain was 
made for him and that none for him was contemplated 
by either party; that the intention was merely that the 
defendants should settle for differences in the market 
prices; that the transactions were not actual dealings 
by him in grain futures, but dealings which as to him 
were wholly fictitious or pretended, and in fact merely 
gambling on the rise and fall of market prices of grain. 

The company responded that the obligation arose 
from transactions carried out on the boards of trade at 
Chicago and Minneapolis, which had been designated 
by the Secretary of Agriculture, under the Federal 
Grain Futures Act as “contract markets”; that each 
of the transactions was made by it, on behalf of Dick- 


*Assisted by JAMEs L. HoMIRE 


son, with another member of the board, and in com- 
pliance with the said statute. 

On a trial in the District Court, without a jury, 
Dickson contended that none of the alleged contracts 
on the boards of trade was entered into on his behalf; 
that they were but devices whereby the respondent con 
ducted a bucket shop at Carrollton in which to gambl 
that he did not employ the company to make any con 
tract for future delivery; that it was understood be 
tween him and the respondent that receipt and deliv 
ery of grain would not be required. The District Court 
found that the transactions were wagering contracts, 
“cloaked in forms of law”; that the respondent’s trans 
actions with or for the customers occurred wholly in 
Missouri. Judgment was entered for the defendants 

On appeal the Circuit Court of Appeals reversed 
the judgment, with one judge dissenting. On certi 
rari this was reversed by the Supreme Court, in an 
opinion by Mr. Justice BRANDEIS. Three of the Jus 
tices dissented. 

In his opinion Mr. Justice BRANDEIs pointed out 
that there were involved in each transaction two agree 
ments, one between the customer and the company, in 
which both parties were principals; and one between 
the company and brokers on the exchange, in which 
both of the parties there likewise acted as principals 


Whether the customer, in his agreement with the com 


pany, ordered that contracts be entered into in his behalf 
on the exchange, is the serious issue of fact in the casé¢ 
at bar. If the customer did so order by his agreement, w 
should have to determine by the law of which state tl 
defense of illegality is governed. If, as Dickson contends 
and the trial court found, Dickson's agreement did not « 
template the execution of transactions on the exchange 
his behalf, clearly the defense of illegality is governed by 
the law of Missouri, unless that law has been superseded 


by The Grain Futures Act. 


The procedure followed in the transactions was 
for the customer to place an order at the respondent's 
branch office at Carrollton; the respondent’s agent 
there would communicate the order to Kansas City, and 


the respondent would thereupon enter into contracts on 
the exchanges at either Chicago or Minneapolis. Each 
such contract was made in the respondent’s name as 
principal with another member of the board as princi 
pal, and was evidenced in writing, as prescribed by the 
Grain Futures Act. A written confirmation would 
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made more difficult, because the State has declared that 
certain dealings in futures are illegal and has forbidden 
the maintenance within its borders of places where they 
are carried on. Since there is nothing in the state law 
which is inconsistent with, or could conceivably interfere 
with the operation or enforcement of, the federal law, 
the statute of Missouri was not superseded 


Mr. Justice Bur_er delivered a dissenting opin 
ion in which Mr. Justice SToNe and Mr. Justici 
Carpozo concurred. In this it was pointed out that 
the District Court had apparently based its conclusions 
on Sec. 4324, denouncing as gambling all purchases 
and sales “without any intention of receiving and pay 
ing for the property so bought, or of delivering th 
property so sold,” whereas the prevailing opinion in 
the Supreme Court is rested on Sec. 4318 

In dissenting Mr. Justice BuTLER expressed the 
view that the evidence showed that the parties did not 
intend to and did not violate Sec. 4318. He said in 
part 

\ll the contracts here involved were, when made, in 

tended by the parties to be and in fact were closed by 
such counter transactions prior to the time fixed for de- 
livery In accordance with usage prevailing on all con 
tract market exchanges, defendants’ contracts of purchas¢ 
were closed by corresponding sales and vice versa. And 
in each instance plaintiff sent a statement to the defendant 
showing the respective dates of purchase and sale, the 
quantity and kind of grain, the specified time for delivery, 
the amounts of plaintiff's commission and of federal taxes, 
together with the net gain or loss. 

Defendants admit that they intended the orders to be 
executed on the exchanges, that they were so executed, and 
that the accounts are correct. The advances sued on were 
made and the commissions claimed were earned. Plaintiff 
did not sell what defendants bought or buy what they sold 
It did not gain when they sustained losses on their con 
tracts to purchase or sell or lose when they made gains 
thereon. There was no betting between plaintiff and de 
fendants 

The trial judge, taking plaintiff's requests for findings 
as a basis, characterized the transactions as “purported,” 
“pretended” and “fictitious.” It quite clearly appears, from 
the form and language as well as from the substance of the 
findings and from his filed opinion, that he held that, as 
actual deliveries were not intended or made, the contracts 
creating the right to make or call for delivery on specified 
terms violated §4324. The characterizations, like the 
statement in the opinion that the transactions were “wag 
ering contracts cloaked with the forms of law,” may 
not be deemed to be findings of fact. They are mere as- 
sertions in the nature of conclusions of law. The effect or 
weight to be given them necessarily depends upon the de- 
tails and circumstances shown by the evidence. Made as 
they were through a mistaken view of the applicable law, 
these declarations may not reasonably be adopted here as 
findings that no such contracts were made and that plain 
tiff and defendants indulged in the make-believe denounced 
by § 4318. 

Mr. Justice BUTLER agreed that the Grain Fu 

tures Act has not superseded the state law. 

The case was argued by Mr. S. J. Jones for the pe 
titioners, and by Mr. Paul R. Stinson for the respon 
le 
dent. 


Taxation—Excess Profits Tax—Claim for Refund— 
Limitation—Amendment 

A claim for refund of an excess profits tax may be 
amended after the limitation period for filing claims has 
expired, where the original claim included a statement of 
the ground on which the amended claim sought relief, and 
the latter involved no change of importance except in the 
demand for relief. 

Bemis Bros. Bag Co. vs. United States, Adv. ‘ p 
527 ; Sup. Ct. Rep., Vol. 53, p. 454. 

Perhaps no minor problem has more often vexed 
the lawyer and the judges than the question of the ef 
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fect of an amendment to defective pleading at a time 
when the bringing of a new suit would have been 
barred by some statute of limitation. It is too much to 
hope that the instant case will clear this ancient field 
of doubt. A witty and learned judge once said that 
the simple test was whether the amendment “told a 
new story or told the old story in a new way.” Not 
withstanding this illuminating aphorism, lawyers and 
judges have continued to doubt, and always will be- 
teral minded 


1 
1] 


cause there can be no truce between the 
and the imaginative men 

The case involved a question as to whether or not 
the applicable limitation statute ran against an amended 
claim for refund of a tax, filed after the time when a 
wholly new claim would have been barred by limita 
tion. The petitioner having paid excess profits taxes 
for 1918 and 1919, filed claims for refund with the 
Commissioner of Internal Revenue, as taxpayer, re- 
questing a special assessment under sections 327 and 
328 of the Revenue Act of 1918, and in support thereof 
annexed a statement under oath which had been filed 
with a like claim as to the taxes of another year. 

Three grounds for the relief were set forth in the 
statement : 

( 1) That the case was one ‘‘where the Commis- 
sioner is unable to determine the invested capital” in 
the ordinary way, covered by section 327 (a) ; 

(2) That the case was one “where a mixed ag- 
gregate of tangible and intangible property has been 
paid in for stock or for stock and bonds and the Com- 
missioner is unable satisfactorily to determine the re- 
spective value of the several classes of property at the 
time of payment, or to distinguish the classes of prop 
erty paid in for stock and for bonds, repectively, cov- 
ered by section 327(c) ; 

(3) That the case was one where “the tax, if de- 
termined without the benefit of this section (327) 
would, owing to abnormal conditions affecting the capi- 
tal or income of the corporation, work upon the corpo 
ration an exceptional hardship evidenced by gross dis- 
proportion between the tax computed without the bene 
fit of this section and the tax computed by reference to 
the representative corporations specified in 
328,” covered by section 327(d). 

The petitioner submitted facts and arguments in 
support of each of the three grounds. After consid 
eration of these the Commissioner notified the taxpayer 
that there was no evidence to justify relief on the third 
ground under section 327(d). The taxpayer promptly 
protested and filed an amended claim which was not 
materially different from the original claim, except that 
it requested a computation in accordance with section 
328. In the event of a denial of a special assessment 
the taxpayer demanded that items “improperly elimi 
nated from invested capital should be restored to in- 
vested capital, and the excess profits recalculated on 
that basis.” Another hearing was had and the claim 
reconsidered, with the result that the Commissioner 
found that there had been an undervaluation of in- 
vested capital in 1918 and 1919 resulting in overpay- 
ment of taxes. 1, however, on the 


section 


Refund was denied, 
ground that the claims as first presented were defective 
in form and the amendment came too late 

In a suit to recover the overpayments the District 
Court and the Circuit Court of Appeals held against 
the taxpayer. On certiorari the judgment was reversed 
by the Supreme Court in an opinion by Mr. Justic1 
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pleadings in a lawsuit, he said: 


support the conclusion indicated by the analogy of 
pleadings. i 
the Commissioner must examine the omitt 


types of claims by referring one to the Special 
ment section and the other to the Field Audit Review 
Division, was thought insufficient basis for refusing r¢ 
lief in a case such as that under review: 


ing to bring suit to set aside an order of the Interstate 
Commerce Commission authorizing one carrier to obtain 






Applying, by analogy, the rule relating to 


If we look to the analogy of pleadings in a lawsuit, 


the conclusion is not doubtful. The claim as first pre 
sented gives notice to the Commissioner that assets of 
great value have been omitted from invested capital. It 
tells him what those assets are, and even estimates the 


value, though imperfectly and roughly. There is no fail 
ure to make disclosures of the substance of the grievances 
no dearth of information as to the facts that should be tl 
prelude to inquiry. What is subject to criticism is thi 
and nothing more, that the claim is niggardly, and hen 
defective, in its prayer for relief. It asks for a spe 
assessment under sections 327 and 328. It should have 
asked for this, and in the alternative that invested capit 
be reexamined and increased. But for the purpx 
termining the limits of permissible amendment, a chang f 
the legal theory of a suit, “a departure from law to law,” ; 
Is no longer accepted as a test of general validity Still y 








weaker is a test derived from the prayer for relief, th 
mere demand for judgment. The rule is now general that ; 
at a trial upon the merits the suitor shall have the relief 

appropriate to the facts that he has pleaded, whether he 

has prayed for it or not. Cf. Equity Rules 19 and 22. A 
claim for refund is not a pleading, and analogies bor 
from the forms and methods of a lawsuit will be applied 
these administrative remedies “in due subordination to dif 
ferences of end and aim.” Even so, they will 





place of influence, which may turn out to be controlling, if 
differences of end and aim are obscure or indecisive. 
lhe administrative practice was also thought 





In this connection it was pointed out that 
J 


their effect on the assessment; if their value cannot be 
determined a special assessment will be ordered, but if 
they can be appraised the investigation will show 


1 


that the assessment is erroneous in a determinabl 
amount. 


Justice will then require that it be changed to that 


extent. In amending the claim by a prayer for alternative 
relief, a taxpayer is not forcing the inquiry into an unex 
plored territory, into strange and foreign paths. He is 
asking the Commissioner to take action upon discoveries 
already in the making or perhaps already made. There is 
no transhguring amendment, such as we found in th re) 
tiss case, with its attempted change from a discretionary 


to a justiciable remedy. There is an adaptation of the re 
lief to a case already proved 
[he administrative method of dealing with the two 


Assess 





Once let it be ascertained that the amount is detern 
able, and all that follows is an incident. At that point dis 
covery has gone on to such a stage that the Commissioner 
may not rid himself of the duty of pressing forward to the 
end. He cannot in good conscience be satisfied with less 
rhere may be need to take the case out of one secti und 
transfer it to another before revision will be complete. All 
this is quite irrelevant when once a wrong is brought to 
light. There can be no 
has been done 


1 


stopping after that until justice 


The case was argued by Mr Abrahai owe! 
haupt for the petitioner, and by Mr. Erwin N. Gris 
wold for the United States 
Interstate Commerce Commission—Suit to Set 


Aside Commission’s Order—Right to Sue— 
Status of an Interloper 


An unincorporated voluntary association has no stand- 
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control of another under Section 5 (2) of the Interstate 
Commerce Act, in the absence of a showing that it has or 
represents others having a legal interest or right which 
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g aside of an order 
petition shall set forth “thé 
n” and by other 
lo the suit shall be 
nt must show that 
ng, a legal right or 
by the order . 
hey are so qualified. 
» more than a sen 
members of the pub 
e improvement of 
e Commission will 
1 rival of the Rio 
: 


Moffat t Utah common 


vas given to the con- 

fs are ithorized to bring suit 
§ 45a, 28 S. | This conten- 
it merely author- 
ases where suit has 
een bi nally party having the requisite 


‘ 
th 


rout 1] Mr All ert L V og! for 
Thomas for the United 
tes and nterstate Commerce Commission, and 
a lle = = ' 


ir. | \llister for anpellee the Denver and 
. Gra tern Railroad Company. 


Patents—Rights of United States as to Invention 
of Government Employee 


The rights of the Government in respect of inventions 
of its employees are governed by the rules applicable be- 
tween employer and employee under a private contract, and 
the Government has no right to compel an assignment to it 
or a cancellation of patents procured by its employees, 
when the contracts of employment were general and did 
not contemplate the exercise by the employees of their in- 
ventive faculties. 

United States vs. Dubilier Condenser Corporation, 
Adv. Op. 695; Sup. Ct. Rep., Vol. 53, p. 554. 

In this case the Court disposed of three suits 
brought by the Government to compel the respondent 
to assign all its rights under three patents, for an ac- 
counting and for general relief. The patents were is- 
sued to two individuals, Dunmore and Lowell, and 
covered inventions made by the patentees while they 
were employed in the radio laboratories of the Bureau 
of Standards. The Government contended that the 
inventions, in equity, were the property of the United 
States. The District Court consolidated the cases for 
trial and after hearing dismissed the bills. The Cir 
cuit Court of Appeals affirmed the decree, and on cer 
tiorari the decree was affirmed by the Supreme Court 
by a divided bench. Mr. Justice Roperts delivered 
the prevailing opinion. 

Che District Court, in findings in which the Court 
of Appeals concurred, found that the Bureau of Stand 
ards is a subdivision of the Department of Commerce. 
Its functions consist in the custody of standards; the 
comparison of standards used in scientific investiga 
tions, engineering and other activities with those 
adopted or recognized by the Government; the con- 
struction of standards; the listing and calibration of 
standard measuring apparatus; the solution of prob 
lems relating to standards; and the physical properties 
of materials. In 1915 the Bureau was charged also 
with the duty of investigation and standardization of 
methods and instruments used in radio communication. 

Several divisions are in the Bureau, one of which 
is the electrical division. The electrical division is sub 
divided into sections, of which one is the radio section. 

Dunmore and Lowell were employed in the radio 
section, engaged in research and testing in the labora- 
tory. The subject assigned to them in the outlines of 
laboratory work was “airplane radio.” To another 
group in the radio section was assigned the subject of 
“radio receiving sets,” but neither Lowell nor Dun 
more belonged to it. 

In the summer of 1921, Dunmore had picked out 
the problem of operating a relay for remote control of 
bombs on airships and torpedoes in the sea. He solved 
it in September. While working on the problem se- 
lected by him and also on routine problems of the sec- 
tion, Dunmore, impelled by his scientific curiosity, was 
wrestling in his own mind with the subject of substi- 
tuting home-lighting alternating current for direct bat- 
tery current in radio apparatus. In February, 1922, he 
applied for a patent on an invention for applying alter- 
nating current to broadcast reception. He and Lowell 
also completed two other inventions, one for operating 
a radio receiving set by alternating current with the 
hum incident thereto eliminated, and one covering a 
“power amplifier” or loud speaker. The two inventors 
were not advised, prior to the filing of their applica 
tions for patents, that they would be expected to assign 
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their patents to the United States, or grant the Gov 


ernment exclusive rights thereunder 

The respondent conceded that the United States 
may practice the inventions without payment of roy 
alty, but asserted that all others are excluded from use, 
during the life of the patents, without the respondent’s 
consent. The Government contended that under the 
circumstances, the inventions are the property of the 
United States, or that they have been dedicated to the 
public, so that anyone may use them 

In disposing of the case Mr. Justice Roperts first 
discussed the nature of a patent, as distinguished from 
a monopoly, saying: 

Though often so characterized a patent is not, accu 
rately speaking, a monopoly, for it 1s not created by the 
executive authority at the expense and to the prejudice of 






all the community except the grantee of the patent. The 
term monopoly connotes the giving of an exclusive privi- 
lege for buying, selling, working or using a thing which 
the public freely enjoyed prior to the grant Thus a 
monopoly takes something from the peoy le An inventor 


deprives the public of nothing which it enjoyed before his 
discovery, but gives something of vaiue to the community 
by adding to the sum of n knowledge He may 
keep his invention secret and reap its iruits indefinitely. 
its disclosure and the nsequent bene 
An exclusive 


hu 





In consideration of 
fit to the community, the patent is granted 


enjoyment is guaranteed him for seventeen years, but upon 
the expiration of that period, the knowledge of the inven- 
tion enures to the people, who are thus enabled without 
restriction to practice it and profit by its ust To this 


in the ap 
may un 





end the law requires such disclosure to be mad 
plication for patent that others skilled in the art 


derstand the invention and how to put it to use 

The respective rights and obligations of employers 
and employees in respect of patents is to be determined 
by the contract of employment, and the ruie was stated 
to be that if the employee is hired to make an inven 
tion, the employer is entitled to an assignment of the 
patent thereon. But if the contract of employment 1s 
general, the rights of the employer are more narrowly 
construed and are limited to the “shop-right 
infer an agree 
is due to a rec 


The reluctance of courts to imply or 
ment by the employee to assign his patent 
ognition of the peculiar nature of the act of invention, 
which consists neither in finding out the laws of nature, 
nor in fruitful research as to the operation of natural laws, 
but in discovering how those laws may be utilized or ap 
plied for some beneficial purpose, by a process, a device or 
a machine. It is the result of an inventive act, the birth of 
an idea and its reduction to practice; the product of orig- 


inal thought; a concept demonstrated to be true by prac 


tical application or embodiment in tangible form. 

Though the mental concept is embodied or 
a mechanism or a physical 
bodiment is not the invention. and is not the subject of a 
patent. This distinction e idea and its applica- 
tion in practice is the basis of the rule that employment 
merely to design or to construct or to devise methods of 
manutacture is not the sam yment to invent 
Recognition of the nature the ict of invention also de 
fines the limits of the so-called shop right, shortly 
stated, is that where a servant, during his hours of em 
ployment, working with his master’s materials and appli- 
ances, conceives and pet n invention for which he 
obtains a patent, he must accord his master a non-exclusive 
right to practice the invention This is an application 
of equitable principles. Since the servant uses his master’s 
time, facilities and materials to attain a concrete result, the 
latter is in equity entitled to use that which embodies his 
own property and to duplicat may find 
occasion to employ similar appli in | But 
the employer in | uity to demand a 
conveyance of the 
ception of the employee alone, in which 
no part. This remains the property of him who conceived 
it, together with the right conferred | patent, to ex- 
clude all others than the employer from the accruing bene 


realized in 
the em- 


chemical aggregate, 


1 
! 


between tl 





which 


fects 








e it as often as he 
lis business 
such a case has no e 
invention, which is the original 
the employer had 


con 





vy the 
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settled as 


fits. These principles are 


ployment. 


respects private em 


further 
the 


questio 


rules stated the 
the character of 


In view of the 


was considered whether 


Service 


calls for different rules governing the rights of th« 
United States and its employees. Holding that th 


i 


yplicable rules do not differ from those enforced as to 


I 
private employment, Mr. Justice Roperts said 





The title of a patentee is subject to no superior right 
of the Government. The grant of letters patent is not 
in England, a matter of grace or favor, so that conditions 
may be annexed at the pleasure of the executive To the 
laws passed by the Congress, and to them alone, may w 
look for guidance as to the extent and the limitations 
the respective rights of the inventor and the public Ar 
this court has held that the Constitution evince 


policy which requires the holder of a patent to cede the usé 
or benefit of the invention to the United States, even thoug! 
the discovery concerns matters which can properly be us¢ 
only by the tor example, munitions « 
war. 

No servant of the United States 
disqualified from applying for and receiving a patent for 
his invention, save officers and employees of the 
Ofhce during the period for which they hold their apnoint 
ments. this court has applied the rules en 
forced as between private employers and their servants to 
the relation between the Government and 
employees 

The United States is entitled, in the 
the same extent as 
is, the free and non-exclusive use of a patent whi re 
sults from efforts of its employee in his working hours 
and with material belonging to the Government 


Government as, 


has by statute beet 


This being so, 
Ts one re 


ame way and t 
a private employer, to shop-rights, tl 








Attention was also called to the fact that th 


ernment apparently accepted the same rules 





ble, in its allegations as to the contractual ol 
of Lowell and Dunmore, in regard to theit 
ment. The proof, however, fell short of sustai1 
allegations. It was found expressly that Dunm 
Lowell had not agreed to exercise their inventiv 
ties, and no mention of research was made in their con 
tracts of employment 





Denying that there was any basis for declaring tha 
the patents are held in trust for the United States, the 
majority opinion stated 

The trust cannot be express 
negatives the existence of one 


Every tact the is¢ 
Nor can it aris ) 











ficio. The employees’ conduct was not fraudul 

respect. They promptly disclosed their inv« s The 
superiors encouraged them to proceed in perf and 
applying the discoveries Their note books and reports 
disclosed the work they were doing, and there is not 


syllable to suggest their use 
destine or improper 


materia 


of time or 
No word was spoken 


regarding 








claim of title by the Government until after a at 
tor patents were filed. And, as we have seen, no such trust 
has been spelled out of the relation of master and servant 
even in the cases where the employee has perfected his 


vention by the use of his employer’s time and materials 
The cases recognizing the doctrine of shop rights 


said to fix a trust upon the employee in favor of his n 


ter as respects the use of the invention by the latter, but 
they do not affect the title to the patent and the exclus 
rights conferred by it against the public. 


he Court expressed unwillingness to declare a 
public policy forbidding a Government employee to ob- 
tain a patent for his invention. The fact that no con 
stitutional provision or statute declares such policy, to 
gether with various difficulties attendant thereon 


cited in support of the view that the declaration of 
ft to Congress. 


| 


policy should be le 


The courts ought not to declare any su ts 
formulation belongs solely to the Congress. W er 
sion to an employee to enjoy patent rights as against 
others than the Government tend to the improvement 
the public service attracting a higher cl é 
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ater benefit to the people in a paid him for his time and supplied the materials utilized 
ved by officers in experimentation and construction. A task so delicate 
inder patents by cannot be performed by accepting the formula advance 
rtain classes of invention be by the petitioner any more than by adopting that urged by 
l fferently Thes the respondent, though both are not without support in the 
competent to an- opinions of this Court 
decision as to Where the employment does not contemplate the exer 
ereatest good for the inventor, cise of inventive talent the policy of the patent laws to 
| th the Congress stimulate invention by awarding the benefits of the monop 
e patent laws limitations and oly to the inventor and not to someone else leads to a 
ture | not expressed ready compromise: a shop-right gives the employer a 
: I , : adequate share in the unanticipated boon. 
ides also a discussion Of certain But where, as in this case, the employment contem 
is to this and the difference ot plates invention, the adequacy of such a compromise is 
revardit its bearing here, the more doubtful not because it contravenes an agreement for 
- on aes - ‘nions thomeciven The an assignment, which may not exist, but because, argu 
et - ably, as the patent is the fruit of the very work which the 
ed as Tolows employee is hired to do and for which he is paid, it should 
ssizes what we have no more be withheld from the employer, in equity and good 
t to answer the diffi conscience, than the product of any other service which the 
© patent is to be allowed his employee engages to render. 
2S ee ~ Bagen * The public aspect of the work involved was em 
+ Seve emg te ee phasized among equitable considerations favoring the 
ors. lev adeministes relief sought. 


xtent of rights exercised 
1 pat pursuant to constitu 


The inventors were not only employed to engage in 
work which unmistakably required them to exercise their 
inventive gemus as occasion arose; they were a part of a 
public enterprise. It was devoted to the improvement of 
the art of radio communication for the benefit of the pe« 
ple of the United States, carried on in a government lab 
ratory, maintained by public funds. Considerations which 
might favor the employee where the interest of the em- 
ployer is only in private gain are therefore of slight signifi 
cance; the policy dominating the research in the Bureau, 


State ind the patentee: 
that the courts 

ithority by some 

e the patentee of 


Nothing would be 


~s TATION CF as the inventors knew, was that of the government to fur 

, ; ae — ther the interests of the public by advancing the radio art 

> eats sor Bh hoe peter For the work to be successful, the government must be 

/ eae aces the legislative free to use the results for the benefit of the public in the 
cont ts, a oe most effective way. A patent monopoly in individual em 

dectevation of ployees, carrying with it the power to suppress the inven 

et tion, or at least to exclude others from using it, would 

“— ind that no power to de- destroy this freedom: a shop-right in the government 


would not confer it. For these employees, in the circum- 
ssenting opinion stances, to attempt to withhold from the public and from 
the government the full benefit of the inventions which it 
has paid them to produce, appears to me so unconscionable 
: and inequitable as to demand the interposition of a court 
nt that « yntemplated in exercising chancery powers 


CAR o concurred. In this 
ken that Dunmore and Lowell 


Mr. Cuter Justice HuGues also dissented, ex 


ne = rok ae pressing agreement with Mr. Justice Stone’s analy 
, aduete otintiiten tesla. sis of the fact as to the nature of the inventors’ em 
evoted principally to applied rather ployment and the legal effect thereof. He thought that 
full knov ge and expectation of concellation of the patents to be the appropriate 
tigat sm t nore y “i remedy 
pageting ti eae tg The case was argued by Mr. Solicitor General 
Hence, invention in Thacher for the Government, and by Mr. James H 
intimately related to and em Hughes Jr. for the respondent. 
t of the scientific 
urther that, in the absence of 
employee will assign to Banks—Criminal Liability of Officer Making False 
1estion is determined by resort to Entry in Books 
The entry on the discount book of a national bank, by 
es I gn to his employer is an officer thereof, of the name of a person as co-maker or 
oo t be said that merely endorser on a note is a violation of Revised Statutes, Sec- 
Magy ican Fits et la 5209, as amended, condemning false entries, where the offi- 
4 case it is no more to cer knew that the purported signature of the co-maker or 
t fic enforcement of endorser was a forgery. 
pert the patent than is the 
rea, where the om United States v. Darby, Adv. Op. 677; Sup. Ct 
All the varying Rep., Vol. 53, p. 573. 
~ ay inte of Fe poe ta The appellee was charged with violation of a stat 
xe ntract, and n ute of the United States which makes it a crime fot 
quity determines an officer or employee of a Federal reserve bank, or 
atjuccating - of any member bank, to make an entry in its books 
oe dee aa with intent to defraud. The indictment charged that 
nployer who has eight entries were falsely made, each relating to a sepa- 
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County National Bank of Rockville, Maryland. They 
bore the genuine signature of J. G. Darby as maker 
They also bore a signature appearing to be that of Bes- 
sie D. Darby, which, according to the charge, the ap- 
pellee knew was a forgerly 
entered in the discount book the name of Bessie D. 
Darby as co-maker or endorser, and did so in the 
course of his employment as assistant cashier. The 
District Court sustained a demurrer to the indictment 
on the ground that the discount of the paper had been 
recorded as it occurred, and hence that the entries were 
not false within the meaning of the statute. 

On appeal this was reversed by the Supreme Court 
in an opinion by Mr. Justice Carpozo. Pointing out 
that entry was made of a note endorsed by Bessie D. 
Darby when no such note existed, and discussing th 
purpose of the statute, Mr. Justice Carpozo said: 


“The crime of making false entries by an officer of a 
national bank with the intent to defraud includes any 
entry on the books of the bank which is intentionally made 
to represent what is not true or does not exist, with the 
intent either to deceive its officers or to defraud the asso 
ciation. ” The act charged to the appellee is criminal 
if subjected to that test. At the time of the entry, no note 
was in existence with the signature of Bessie D. Darby as 
co-maker or endorser. No note with such a signature had 
been discounted by the bank. The forged signature was a 
nullity, as much so as if the name had been blotted out 
before the discount, or never placed upon the notes at all 
Verity was not imparted to the entry by the simulacrum of 
a signature known to be spurious As well might it be 
said that dollars known to be counterfeit might have been 
entered in the books as cash 

To read the statute otherwise is to be forgetful of its 
aim. Its aim was to give assurance that upon an inspec 
tion of a bank, public officers and others would discover in 
its books of account a picture of its true condition. One 
will not find the picture here. Upon the face of the books 
there was a statement to examiners that paper with two 
signatures had been discounted by the bank and was then 
in its possession, In truth, to the knowledge of the maker 
of the entries, there were not two signatures, but one 


The case was argued by Mr. Whitney North Sey 
mour for the Government, and by Mr. Lucien H. Mer 
cier for the appellee. 


Constitutional Law—Due Process—Regulation of 
Public Utility Rates 


A public utility company engaged in the business of 
purveying gas in a community, under a non-exclusive fran- 
chise, has no right under the due process clause of the 
Fourteenth Amendment to charge lower than reasonable 
rates, in order to meet competition or to destroy its com- 
petitor, and may not enjoin enforcement of an order of the 
state public service commission prescribing specific rates, 
in the absence of a showing that such specific rates are 
confiscatory. 

Public Ser Vorthe rn 
Utilities Co., Adv. Op. 735; Sup. Ct. Rep., Vol. 53 
p. 546. 

The appellee, Great Northern Utilities Company, 
here sought to enjoin the enforcement of an order of 
the Montana Public Service Commission fixing spe 
cific rates for gas sold to the public by the appellee, un 
der a non-exclusive franchise, in Shelby, Montana 

In 1927 it had an established rate of 60 cents per 
thousand cubic feet for the first five thousand, and by 
steps, lower rates based on monthly consumption. Sep 
tember 21, 1927, the Commission ordered on investi 
gation as to the reasonableness of the rates, and in No 
vember of the same year the appellee put into effect a 


vice Cormitissto) u's Great 
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rate promissory note discounted by the Montgomery 


With this knowledge he 


schedule reducing the rate base to 50 cents This 
schedule the Commission approved tentatively and con 
tinued investigation. 

The Citizens Gas Company installed a distributing 
system at Shelby, and in October, 1928, commences 
furnishing natural gas to consumers there 
ule of rates specified a base rate of 35 cents, approve 
by the Commission. Many of the appellee’s customers 
thereupon left it and patronized the Citizens Company 
In November the appellee filed and put into effect 
new schedule specifying a base rate of 20 cents. This 
the Commission did not approve and ordered the ay 
lee to submit evidence of the reasonableness of its rates 
Appellee did not support them as adequate or compen 
satory, but insisted that they were justified under com- 
petitive conditions. It declared that it would furthe1 
reduce them if the Citizens Company proposed a fur- 
ther reduction. 

The Commission found the 20 cent schedule tox 
low to yield enough to cover operating expenses in- 
cluding depreciation ; that such rates tended to imperil 
the appellee’s ability to serve the public, held the sched 
ule contrary to the public interest, condemned the 50 
cent schedule and prescribed a base rate of 35 cents, 
the same as that charged by the Citizens Company. Thx 
city of Shelby has a population of about 2,000, and is 
too small to support two gas systems. 

In the suit to enjoin enforcement of the order 
prescribing the 35 cent schedule the Federal 
Court, specially constituted, granted a temporary in 
junction on the ground that, as the appellee necessarily 
lowered its rates in self-preservation, the order fixing 
higher rates was unreasonable and repugnant to th 
due process clause of the Fourteenth Amendment. On 
judge concurred on the ground that the complaint 
should be construed to charge confiscation, and main 
tained that the Commission had deliberately disre 
garded the rule entitling public utilities to earn a fair 
return, and that this, without further evid 
sufficient ground for a temporary injunction 
peal the Supreme Court affirmed this decree, 285 U.S 
524. After a final hearing the District Court made 
the injunction permanent, finding that the community 
could not support competing systems at rates affording 
a fair return; that the rates prescribed deprived th« 
ippellee of its right of competition and would fail to 
vield operating expenses, taxes, depreciation and a fait 
return. 

On appeal the final decree was reversed by the 
Supreme Court, in an opinion by Mr. Justice BUTLER 
Holding that the Commission’s order prescribing spe 
cific rates was not arbitrary, Mr. Justice BUTLER dis- 
cussed the rights of the appellee and pointed out that 
the Fourteenth Amendment does not assure a public 
utility, under all circumstances the right to earn a re 
turn on the value of the property used 


Its sched 


1 


| el 


District 


ence, Was 
On ap 


The rights conferred upon appellee by the authorizing 
ordinance are subject not only to the proper exertion of 
power of the State to regulate its services and rates but 
also to authority of the city to grant to others the privilege 
similarly to serve. The city was free to admit other pu 


veyors of gas The appellee does not < iall it 
the rates imposed upon it by the order differ from those 
which have been established and are binding on its com 
petitor. The gravamen of its complaint is that the en 
forcement of the order will deprive it of the “right of com 
petition in rates essential to protection and preservation of 
its property and business” and of the “right to charge 
rates concededly less than reasonable rates.’ The demand 


for gas in the community served is not sufficient to require 
both systems a 


1 there is no suggestion that it likely t 


Continued on page 360) 



























ASSOCIATION PREPARES FOR ITS FIFTY-SIXTH 


ANNUAL MEETING 








REPARA YNS are now under way for the 
Pp Annual Me g, to be held at Grand Rapids on 
August 30 31 and September 1. The program 
eing g ful consideration and, when finally 
yunced, nstitute a powerful argument for 
e attendan embers. Outstanding speakers will 
secured tters of special importance to the 
fession W mnsidered and acted on at the regu- 
business sé The local committees at Grand 
tapids are a d this thriving city, with its beau- 
ul audit tisfactory hotel facilities, and won- 
il scet ( s bids fair to be a revelation to 
e who h had the pleasure of visiting it and 
: ing ity Following is a tentative pro- 
levote pally to details of the business ses- 
Fu ils of arrangements for the coming 
ting W the July and August issues of 
Journal 





Tentative Program 
Wednesday Morning, August 30, at 10 o’clock 
Audit 


rium 

\ddress ie 

Respot ress of Welcome 

Annual A by the President of the Asso- 
tion 

\Announ 

Xeport ry 

Repo 

Re rt (C ommittec 





Ft 





at 


Annual Meeting 


idquarters for 





Grand Rapids 
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Wednesday Afternoon, August 30, at 2:30 o’clock 
Civic Auditorium 
Statement concerning the work of the American 
Law Institute, William Draper Lewis, Director. 
REPORTS OF SECTIONS 


Comparative Law Bureau, Charles S. Lobin- 
gier, Washington, D. C. 

Conference of Bar Association Delegates, David 
A. Simmons, Houston, Texas. 

Criminal Law, Justin Miller, Durham, N. C. 

Judicial Section, John M. Grimm, Cedar Rapids, 
Iowa. 

Legal Education and Admissions to the Bar, John 
Kirkland Clark, New York City. 

Mineral Law, D. J. F. Strother, Welch, W. Va. 

Patent, Trademark and Copyright Law, Jo Baily 
Brown, Pittsburgh, Pa. 

Public Utility Law, Lovick P. Miles, Memphis, 
Tenn. 

National Conference of Commissioners on Uni- 
form State Laws, William M. Hargest, Harrisburg, Pa. 


Wednesday Evening, August 30, at 8 o'clock 
Civic Auditorium 
Address. 
later. ) 


(Speaker and subject to be announced 


10:00 o'clock 
Pantlind Hotel 
Reception by the President of the Association. 
Thursday Morning, August 31, at 10 o’clock 
Civic Auditorium 
REPORTS OF COMMITTEES 


American Citizenship, F. Dumont Smith, Hutchin- 
son, Kansas. 

International Law, James Grafton Rogers, Boul- 
der, Colo. 

Jurisprudence and Law Reform, J. Harry Coving- 
ton, Washington, D. C. 

Uniform Judicial Procedure, George W. McClin- 
tic, Charleston, W. Va. 
Federal Taxation, Silas H. Strawn, Chicago, Il. 
Judicial Salaries, Alexander B. Andrews, Raleigh, 
C. 
Admiralty and Maritime Law, Braden Vandeven- 
ter, Norfolk, Va. 

Commerce, Rush C. Butler, Chicago, Il. 

Publicity, Walter H. Eckert, Chicago, Ill. 

Memorials, William P. MacCracken, Jr., Wash 
ington, D. C. 


Thursday Afternoon, August 31, at 2 o’clock 
Civic Auditorium 


N. 


REPORTS OF COMMITTEES 

Aeronautical Law, John C. Cooper, Jr., Jackson- 
ville, Fla. 

Communications, John W. Guider, Washing 
ton, D. C. 

Professional Ethics and Grievances, Arthur FE. 
Sutherland, Rochester, N. Y. 

Canons of Ethics, Charles A. Boston 
City. 


, New York 
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Unauthorized Practice of the Law, John G. Jack- 
son, New York City. 

Practice of Law in District of Columbia, William 
C. Sullivan, Washington, D. C. 

Commercial Law and Bankruptcy, 
Lashly, St. Louis, Mo. 

Insurance Law, A. T. Vanderbilt, Newark, N. J. 

Legal Aid Work, Reginald Heber Smith, Boston, 
Mass. 

Change of Date of Presidential Inauguration, L. 
sarrett Jones, Jackson, Miss. 

Noteworthy Changes in Statute Law, 
Chamberlain, New York City 

Thursday Evening, August 31, at 8:30 o’clock 
Civic Auditorium 


Jacob M 


Joseph P 


Address. 
later. ) 
Friday Morning, September 1, at 10 o’clock 
Civic Auditorium 


(Speaker and subject to be announced 


COMMITTEES 


John H 


REPORTS O} 

International 
Chicago, III. 

Coordination of the Bar, Jefferson P. Chandler, 
Los Angeles, Calif. 

Facilities of the Law Library of Congress, Wash- 
ington, D. C. 

Federal Judicial 
New York City. 

Award of American Bar 

Election of Officers 

Miscellaneous Business. 

Friday Evening, September 1, at 7:30 o'clock 
the 


Jar Relations, Wigmore, 


John W. Davis, 


\ppointments, 


Association Medal. 


Annual Dinner of Association. 


Reduced Rates for the Grand Rapids Meeting 
The usual arrangement enabling members at- 
tending the meeting to secure a reduction of 3314% 


from the round rate will be made with the 
Passenger Associations, and Individual Identifica 
tion Certificates will be distributed to members in 
advance of the meeting. A more detailed announce 
ment will appear in the next issue of the Journal 


trip 


Park 


ymmerce 


John Ball 


Entrance to Grand Rapids through 


Courtesy Grand Rapid Ass ati f { 
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Arrangements for the Fifty- 
Sixth Annual Meeting 


Grand Rapids, Michigan, August 30, 31 and 
September 1 


Section Meetings, Monday and 
gust 28 and 29. 

General Wednesday, Thu 
Friday, August 30, 31 and September | 

Annual Dinner Friday evening, Septem! 

HEADQUARTERS: Pantlind Hotel 

Hotel accommodations with private 
available as follows: 


Tuesday, 


Sessions, 


bath are 


Dble. (Dble 
bed for 


Single (for ( 
2persons) 2 pers 


1 person) ns) 
Pantlind Hotel*. .$3.00—$5.00 
Hotel.. 4.00 


Hotel Rowe .. 4.00 


$4.00—$7.00 §$ 
4.00 


5.00—$10.00 $1 


Morton 2.50- 5.50 5.00 7.00 
2.50 

*Suites of two bed rooms with communicating 
or more persons, from $5.00 to $14.00. Rooms 
water but without bath, $2.50 single, $4.00 double 


apartments may be secured upon request. 
Explanation of Type of Rooms 


A single room contains a single or double bed t 
be occupied by one person. A double room (same 
type as mentioned in preceding paragraph) contain 
ing a double bed may be occupied by two 
at an additional charge of $2.00. 


persons 


A twin-bed room contains two single beds to 
be occupied by two persons. A twin-bed room will 
not be assigned for occupancy by one person 

A parlor suite consists of parlor and commu 
nicating bedroom containing double twin beds 
Additional bedrooms may be had in connection with 
parlor. 

To avoid unnecessary correspondence, members 
are requested to be specific in making requests for 
reservations, stating hotel desired, number of rooms 
required and rate therefor, names of persons who 
will occupy the same, and arrival date, including 
definite information as to whether such arrival will 
be in the morning or evening. 

Reservations should be made as early as pos- 
sible. Requests should be addressed to the Execu- 
tive Secretary, 1140 North Dearborn Street, Chi- 
cago, IIlinois. 


National Conference of Commissioners on Uniform 
State Laws 


The next Annual Meeting of the Conference 
will be held at the Hotel Pantlind, Grand Rapids, 
Michigan, beginning Tuesday, August 22, 1933. Ap- 
plications for hotel reservations should be made to 
the Executive Secretary of the American Bar Asso- 
ciation, 1140 North Dearborn Street, Chicago, IIli- 
nois. 


Signed Articles 

As one object of the American Bar 

to afford a forum for the 
bar on matters of 

of opinion is necessary 


Iree expres 


importance, and 
in order that differ 
matters may be presented, the editors 

no responsibility for the 
the extent of expressing the view, by the fact 
that the subject one which merits attenti 


opinions in sig! 


treated is 
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FEDERAL CURRENCY RESTRICTIONS AND GOLD 
CONTRACTS 


Practically V1] ¢ orporate Mortgag 


s and Collateral Trust Indentures, and Many Ordinary) 


° 
‘arm and Home Mortgages, Contain Gold Stipulation—No Recourse Against 


Governmer! 
? 


it—Bearing of Litigation Relating to Legal Tender Act of 


1862 upon Present Situation—Courts May Become Scene of 
Legal Conflict of the First Magnitude 


By JoHN HANNA 
or of Law in Columbia University 


RESIDI ROOSEVELT on April 5, under 
1uthority n Act of Congress passed March 9, 


133, de the continuance of a national emer- 

and pt ted the holding of gold and gold 
tificates by persons, including corporations. The 
ident’s o1 irected all persons in the United 
States ownil re than $100 in gold coins or 
ites é hem to a Federal Reserve 

or me! r bank on or before May 1, 1933. 

ers o ( nership of gold after 

1 28> must er it within three days. Provision 
ade for certain exceptions taking care of needs 
und 1 of exporters Payment for 

may be i! y lawful form of coin or currency 

1 or isst nder the laws of the United States: 

is, 11 lollars, greenbacks, national bank 
tes, federal 1 rve notes, or federal reserve bank 
tes. The last form of money may be backed 


her by ’ unt of government bonds, or by 


commercial paper. In the latter instance money may 
be issued only to the amount of 90 per cent of the 
estimated value of the paper.”* Perhaps one may 
assume that payment will most likely be made in fed 
eral reserve notes, against which a reserve of 40 per 
cent in gold must be maintained. 

This action of the Administration represents a 
reversal of a policy that has prevailed since the re- 
sumption of specie payments in 1879.2 Federal reserve 
notes bear on their face the statement that they are 
redeemable in gold at the Treasury. Under the law 
which prevailed at least until March 4, 1933, all obli- 
gations of the United States are payable in gold or 


1 Since this article was written the Administration placed or 
April 20 an embargo on gold and gold certificates and forbade the ear 
marking of gold for foreign account 

la. 12 U. S. C. A. $445 (Section 18 Federal Reserve Act) as 


amended March 9, 1933 


2. During the war the government permitted the exportation of 
gold and other currency only under license, but did not prohibit indi 
vidual possession of gok 
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. silver coin unless in case of interest bearing obliga- 
» tions other provision is made.* Far from making other 


\ provisions, all the outstanding bond issues of the 

\ * United States are made specifically payable in gold.‘ 
N-N American lawyers almost from the foundation of 
WY the Republic have made it a practice to insert a specie 


0) 
nN 


. 
‘ 
Y 
. 


‘lause in security contracts. This practice originated 

Tas a time when state bank notes were in common cir- 
culation. They were never legal tender for debts and 
the insertion of a specie clause was merely a reminder 
to the debtor of what would be required of him. The 
monetary disturbances of the Civil War confirmed 
lawyers in their use of specie or gold clauses. The 
usages of law offices specializing in corporate inden- 
tures and the form books used by general practitioners 
almost universally prescribe after the promise to pay, 
some such phrase as “in gold coin of the United States 
of America of or equal to the standard of weight and 
fineness as it existed on” the date of issue. It is 
safe to say that practically all corporate mortgages and 
collateral trust indentures, and a great many ordinary 
farm and hom; mortgages contain such a stipulation. 
Numerous contracts fpr the conveyance of real estate 
or other property are made in consideration of the 
same sort of promise. 

So far as the holders of gold obligations are con- 
cerned it seems apparent that they have no recourse 
against the Government even if the Government’s 
action makes it impossible for their debtors to fulfill 
their contracts. The gold clauses are not likely to be 
interpreted as creating commodity contracts. So long 
as other forms of lawful money are at par with gold, 
debts can be satisfied in any current medium. Even if 
all available lawful money becomes depreciated in terms 
of gold in the world market the creditors have no 
standing in court. If they hold the Government’s own 
obligations, they cannot sue it without its consent. The 
constitutional prohibition against the impairment of 
the obligation of contracts applies solely to the states. 
The federal government may impair contracts with 

impunity provided it acts within the limits of due 
process and does not take property for public us: 
without just compensation. Tariffs, embargoes, wars, 
requisitions: all may impair private contracts without 
imposing liability on government. A case in point is 
Omnia Commercial Company, Inc., v. United States 
The Commercial Company contracted to purchase from 
a steel company a large quantity of steel plate at a 
price below market quotations. Before performance 
the United States requisitioned the entire output of 
the steel company. The Commercial Company thereby 
lost the advantage of a highly profitable contract. The 
Commercial Company failed in its suit to compel the 
United States to compensate it for the loss of its an 
ticipated profit. The court said that the Fifth Amend 
ment referred only to direct taking and not to con 
sequential injuries resulting from the exercise of lawful 
power. “It has never been supposed to have any bear 
ing upon or to inhibit laws that indirectly work harm 
and loss to individuals 

draft or a war, may inevitably bring upon individuals 
may indeed render valuable property al 
most valueless. They may destroy the worth of con 
tracts.” The contract was not appropriated but ended. 
The subject matter, which was appropriated, was not 


\ new tariff, an embargo, a 


great losses ; 


s%. 31 U. S. C. A. §731 Derived f Act of 
16 Stat. 1 


March 18, 


1869, 
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/over the currency. 










the property of which the plaintiff clair 
been deprived. 

Every discussion of the effect of currency leg 
lation upon gold contracts must take account of lit f 
gation relating to the Legal Tender Act of 1862 ry 
\ct declared the United States notes, familiar] 
as greenbacks, to be legal tender in payment of 








debts, public and private within the United Stat 
except for duties on imports and interest on t 
public debt.” One should observe that the Legal T¢ 


der Act did not forbid gold clauses in contracts, n 
provide that such contracts were to be satisfied by ai 
lawful money. Moreover the Act recognized th 
some debts were to be satisfied with other money, pr 
sumably with specie since no other money was at th 
time legal tender.’ 

The first question was whe 







thet (Congress coul 
make anything but gold and silver legal tende1 
second question was whether there was the implied 


dition of payment in gold or its equivalent in all « 










tracts entered into before the passage of the A 
whether if Act could apply constitutionally 





so tne 









such contracts. The last question, assuming that 1 
first two decisions were in favor of constitutionalit 
was whether the Act applied to contracts payable ex 
pressly in gold, and if so whether such application w 
constitutional. 

One reason for the inordinate length of cases d 
ing with legal tender problems is the comprehens 





treatment of the subject of the government’s powe1 
Suffice it to say here that doctrines 























enunciated by Chief Justice Marshall in McCulloch 
Maryland® were reiterated and approved with su 
overwhelming support that the Government's pow 


to make paper legal tender may be accepted as fina 
determined 



























Notwithstanding the presence on th ench o 
Chief Justice Chase, who as Secretary of the Treas 
ury, had administered the issuance of the greenba 
legal tender, the Supreme Court in Willard v. Ta 
6 Act of Fe 25, 1862; R. S. (1878 
$547 made national bank notes lega 
the United States, « 
r f the national curret 
tes issued under the Act 
nd private, except wh | 
nd shall be re i 
2 
\ legal tender a < j 
custom or law ré re e] ‘ | 
under penalty of losing ppa i 
some circumstances ol irity A 
this discussion refers c 
to the offer itself 
8 The Constitut orbids this pow t 
shal make ar Thing gold ar s ( 
ment of Debts.”’ I S. Const Art. I, § 
9. 4 Wheat 16, 4 I 1. 579 (1819 
Maryland law t iring all anks nelt I 
states, to use stamped iper in issuar ft 
clusion involved a decision that Congress ad s™ 
ank Chief Justice Marshall’s opinior ; 
ay well be considered a part t ( : 
bt as to Congressior 
Juilliard v. Greenman We S 
19 L. ed. 501 An 
year lease was 2g So4 I € - 
e! tes, and 1 
? tor the court, I 
t ‘ s er “il 
re c t € ‘ re y € 
sisted 1 
at 
e 5 erty tor S wort 
re than € S 
tor in < id ee . 
Nor is it asO1 | 
ever have been inserts nt « | 
substitut rt aina re 
ayn 1e st ed p W i 





reeing 












both decided in the early 
IR70 t the legal tender Act had no ef- 
red into prior to the passage of 
payable in specie, and 
tender act assumed to govern 


rd v. Tayloe or Hepburn v 
1, F Lee had been ar- 
easure of damages in 

1863 Justice Robert 
terences on Hep- 

31, 1870, just one week 
delivered This and another 
a were f March, 1870, by the admission 
; ( tices William Strong and Joseph 
het sranted a reargu- 
combined with it for argu- 
case from Massachusetts in- 
nance of a land con- 
occurred April 18 and 19, 1871, 


Court, five to tour, reversed 


af 


: i and decided that a tender of 
: : 


lid tender in both the 
ty actio1 Opinions were de- 


wd v. Tayloe and Hepburn v 

Court in Bronson v. Rodes™ 
ition of the Legal Tender Act 
1 gold clause. The plaintiff 


bted 1 fendant on a bond and mortgage 
nterest in “gold and silver coin, 

United States.” He tendered 

‘ sfa of the debt. These 
14 ce S the gold dollar. 


tender wv sed and the plaintiff brought a bill 

; ting the notes to defendant’s 
( tgage. The Su- 
Court tender insufficient and stated that 
| lid 1 ip] contracts made 
ind silver In Trebilcock Vv. 
the legal tender 


fro the morts 


( seven to two, affirmed Bron- 

he Supreme Court did not con- 

ipplicable to gold contracts, 

( rt left 1uestion as to the constitutional 
f t to it money legal ten- 

¢ xpress ( gold of a pre- 

neness he point was consid- 


\ tabulation of opinions of 
f last resort and federal judges 
55 ¢ t the legal tender acts could and 
while 53 believed either that 


i States notes had 

ed before 1862 rhe 

er was insufficient The 

effect as Hepburn 
1 531 (1870) 


is Meyer 





Wa 457, 20 L. ed 
rR rt United States 
Strong Justice Bradley read 


stices Clifford and 


42 1869), reversing 





RAL CURRENCY RESTRICTIONS AND GOLD CONTRACTS 


gold contracts were not affected in fact or that such 
application was unconstitutional. 

The argument against the constitutional power of 
permitting the settlement of gold contracts in any law 
ful money is that such a law would be arbitrary spolia- 
tion, a depriving of property without due process. The 
contrary argument starts with the premise that gold as 
named in the gold contracts must be regarded as 
money, not as an article of merchandise. This is con 
firmed by the interest clauses. Interest is computed on 
money not merchandise. The value of gold itself, in 
terms of commodities, depends in large part upon its 
use as money. Ina sense gold is fiat money. It is for 
the legislature, not for the courts, to determine what 
substances, and of what weight, quality or form, shall 
pass current as money. It is one of the attributes of 
sovereignty to determine the relationship of the vari 
ous forms of money, and when it is done the courts of 
law as well as individual citizens must conform to the 
change and regard as a dollar that which Congress de 
clares to be so.** This position is set forth in the opin- 
ion of Justice Gray"? in Howe v. Nickerson holding 
that a bill in equity will not lie to enforce specific per- 
formance of an arbitrary agreement to pay a certain 
number of dollars in gold. “In enforcing payment of 
a debt for a fixed sum of money no court of justice 
has the power to discriminate between two kinds of 
money which have equally been made by the sovereign 
legislative power a lawful tender for the payment of 
such debts. A court of chancery has no more discre 
tion in this matter than a court of law. Equity in this 
respect follows and is bound by the law, and in equity, 
as at law, a debt for the payment of a certain sum of 
money, as money, may be satisfied by payment in any- 
thing which the legislature has lawfully declared to be 
money.” 

The English Chancery Division recently was 
called upon to decide a gold contract question.” A 
bond dated September 25, 1928, by a Belgian com 
pany promised that the company would pay the bearer 
in 1963 “the sum of £100 in sterling in gold coin of 
the United Kingdom of or equal to the standard of 
weight and fineness existing on September 1, 1928.” 
The interest was made payable on similar terms. The 
bond was to be construed according to English law. 
Mr. Justice Farwell in a brief opinion held the com- 
pany could satisfy its obligations by tendering the 
stipulated face amount in any form which was legal 
tender in England. The contract could not be consid- 
ered as a contract for the payment of bullion. From 
that premise the court apparently thought its conclu- 
sion followed inevitably. 

Whether our courts will shortly be faced with 
similar problems depends largely upon the success of 
the new Administration in starting the nation on the 
road to prosperity. The policies of the Administra 
tion thus far have not been inflationary. An active 
and potentially strong body of opinion in Congress and 
out, favors some form of inflation as a part of an im 
mediate program of rehabilitation. In the event of 
political victory for currency inflationists the courts 

16. See opinion of Chapman, J., in Wood v. Bullens, 88 Mass 
(6 Allen) 516 (1868). 


17. Horace Gray Jr. of the Supreme Court of Massachusetts, 
subsequently 1882-1902) a Justice of the Supreme Court of the 
United States. 

18. In re Société Intercommunale Belge d’Electricité—Feist v 


The Company, 49 Times L. R. 8 (decided Oct. 27, 1932), affirmed 
by Court of Appeal, March 17, 1933, 49 Times L. R. 344 
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will become the scene of a legal conflict of the first was evinced. “One of the most effective ways t 


magnitude.’® get better judges is to make the tribunals mor 
— important.” He also referred to the cost of ju 
19. A debtor who had accumulated a gold balance to meet a near “iz rte “xcee ‘ » ¢ , of i eae 

maturity might conceivably challenge the President’s anti-hoarding u al, olten exce¢ ding the amount . acetates 


order on the ground that taking account of the Government’s gold awarded. A general adoption of jul y walvers woul 

holdings, no emergency existed to justify the exercise of such extraor - . 2 Pc “" “orm, 1 7 £4 

daney einen, Upees docs act qeemit & Gamecien of Gia oeith encest result in speedier justice. [The method of tri 

to say that the war rent law decisions would be obviously in point F procedure is one of the greatest obstacles to just 
See Chastleton Corp, et al. v. Sinclair et al., Rent Commission of eR 5 

the District of Columbia et al., 264 U. S. 543, 44 § 405, 68 L. ed in my state. 

841 (1924); Orinoco Realty Co., Inc., v. Goodkind N. Y. 69, 145 < e : ifie. ; . i . ‘ ; f | 

N. E. 743 (1924); Peek v. Fink, 2 F. (2d C. App., 1924) I he opinion that genuine integration of th 

[cert. denied 266 U. S. 681, 45 S. Ct. 197, 69 L. ed. 478 (1925)]. bar is an approach toward better results in judici 

After this article was in type the farm relief bill with which were 





included certain provisions for the inflation of the currency was passed selection was expressed both by President Bak: 

by Congress and signed by the President May 12 Four major grants P ate C : ‘ >. , 1 +h. ‘ 
; “ , 1 « é *r Sald that I 3 
of power were made to the President by this measure. The first enables and ¢ hairm in Goodwin. Mr. Bake id that ther ' 


him to direct the Secretary of the Treasury to arrange with the Federal was not the same respect for courts in this count: 
Reserve Board and the Federal Reserve Banks to conduct open market . . ‘ - “ : 
operations in government bonds or cbl'gations of Government-owned cor as In some others, and referred to a case tried 
porations up to a maximum of $3,000,000,000,. Such obligations may also the Lord Chief Justice which involved only al 
be purchased of the government. In the event that the Federal Reserve <i - . eeay « 


System does not agree to such an arrangement or if such currency expan- tw enty pounds He deplored the divisi m of our 
sion is inadequate, two additional powers are available to the President . . : — atne ¢r ale ‘] m . 
Under the first he may direct the Secretary of the Treasury to issue addi courts into mino! and major tf ibunal A alll Vel 
tional United States notes to an amount not exceeding $3,000,000,000 strongly in favor of the views of our Chairman 
outstanding at any one time They are to be legal tender for all pur } - . li 7 rel tl l 
poses. An annual 4% redemption fund is provided. The second alter- to the condition our system creates in the minds « 
native power is that the President may fix the weight of the gold dollar the people—the belief that the common run of me: 
provided that its gold content may not be lowered more than 50% The ; . of ‘ 

fourth power, not in the alternative, is to accept during the ensuing year must take their grievances betore a judge w ho 


silver at not to exceed 50 cents an ounce and not more than $200,000,000 


aie, Ie eniiens ak ner intteetinada at a tence aeemmanas ap tie been chosen almost by chance. I am not sure bu 


United States. Silver certificates may be issued against these funds that the tossing of a coin might give us about the 
and may be reissued “ee redemption This legislation is not manda ‘ p . : . , ; : 
tory, but permissive. The entire inflationary program is entrusted to same results. . . . I am also agreed that populat 


Ire » ; ~ “tig . * . . . 
Presidential discretion election of judges is impossible in our great cities 


Judge Goodwin said that “we must avoid th 
x - . . idea that litigation is necessarily deplorable. It is 
American Judicature Society not. It is desirable. What we need is to develop a 
s J : : method whereby the people may go into court and 

Holds Annual Meeting have the questions decided speedily, emc l 


tT ently an 











T the annual meeting of the American Judica justly.” Dean Clark, of Yale Law School, told 
ui ture Society in Washington on May 3 there varying experiences in Connecticut, and _ believ 
4 was a report by Dean Justin Miller, Chairman, on that the existence of two vigorous parties was bene a 
the work of the National Committee for the Study ficial. “The worst thing that can happen is to hav: 
of Judicial Selection. Considerable work has been a single party in power too long.” Speaking o 
done by Secretary Edward M. Martin. The com- expensive justice in England, Mr. George R. Nutter 
mittee is sponsored by the National Municipal (Mass.) said that justice was free in his State t 
League and the Judicature Society. plaintiffs, owing to the contingent fee, and in some 
; A discussion of the subject followed, partici- cases even a real plaintiff was unnecessat Get i 
pated in by Chairman Clarence N. Goodwin, Presi ting judges to retire when they should is one of 
dent Newton D. Baker, Mr. David A. Simmons, Mr. the great troubles 
Frank W. Grinnell, Judge Edward F. Waite, Dean Mr. Robert H. Jackson, a member of the New 
q Charles E. Clark and others. Judge Goodwin said: York Legislature’s Commission on Justice, pre 
1 “When we start with the proposition that we have sented interesting facts. The State’s judicature is 
the most wonderful government in the world and most elaborate; the Supreme Court is losing ground 
the most desirable methods of business, judicial and rapidly on its dockets; in the inferior courts the 
: public administration, and then come face to face decision in an overwhelming percentage of cases is 
: with the situation that has developed in the past final. “I can see very clearly that if the bench and : 
i} few years—when we put the judiciary, for instance, bar cannot solve their problem rough hands will | 
P| to the acid test as to efficiency and character of take hold and solve it, possibly through a commis 
personnel—we see that we have been living in a_ sion, or a court that acts like a commission, that 
sort of fool’s paradise. The correct thing to do is does away with technical rules of procedure and 
not to indulge in destructive criticism, but to look evidence. The bench and bar are somewhat 
the situation in the face, to admit where we stand trial. If they fail, the failure will have far-reaching 
and to go from here to constructive criticism and consequences. Lawyers must find a system 
a determination to make more efficient the adminis- administering justice which actually works or els« 
tration of justice.” relinquish the monopoly they claim in this field.” 
Mr. Simmons, chairman of the Conference of President Baker spoke of the pressing problems 
far Association Delegates, said that the topic of of government and institutions at this time. Fron 
judicial selection would be discussed at the meeting his daily mail he was aware of the ferment of opi 
of the Conference on August 28. A preliminary ion and the desire for change which make the 
: survey showed that in twenty-four states, all having Judicature Society’s operations realistic He ex 
the elective system, more or less dissatisfaction ex- pressed the opinion that integration of the legal 
isted and the reaction of the organized bar was_ profession could be much promoted by 
proved by the fact that eight associations had com- and that the result of such work should mean re 
iB mittees on judicial selection, most of them active. sumption of the bar’s natural leadership with accon 
Mr. Grinnell said that since the district court in  plishments now unpredictable. / 
' Massachusetts had been given unlimited civil juris- The election of officers filled the ranks of the 


diction its importance was much better appreciated Society's directors in all States. As a mark of its 
and a better disposition in respect to appointments appreciation of services for judicial reform tl 
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General Orders in Bankruptcy 
E} ind additions to the General 
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Form No. 74. Order confirming a composition 
or extension proposal under Section 75. 

Form No. 75. Petition of Farmers for the ap 
pointment of a conciliation commissioner, 


Bills Introduced 


The following bills to amend the bankruptcy 
laws have been introduced: H. R. 5237, introduced 
by Representative Truax, April 25, to restore con 
fidence and prevent revolution by farmers and home 
owners by providing for a suspension of real estate 
foreclosures for a period of one year ; a 
introduced by Representative Cetler, April 25; H 
R. 5267, introduced by Representative Wilcox, 
\pril 26, relating to municipal debt readjustments ; 
H. R. 5009 introduced by Representative McKeown, 
\pril 14, relating to corporate reorganizations. 

On April 26 Senator Herbert introduced S 
1538, authorizing persons, firms, corporations, asso 
ciations, or societies to file bills of interpleader, or 
bills in the nature of interpleader. The bill was 
referred to the Senate Judiciary Committee. A 
similar bill, H. R. 2852, introduced by Representa 
tive Knutson, is pending before the House Judiciary 
Committee. 

On April 24 Senator Bratton introduced 5S 
1518, providing for waiver of prosecution by indict 
ment in certain criminal proceedings. Similar legis 
lation was proposed during the last Congress and 
passed the Senate, but was not acted upon by the 
House of Representatives. 

On May 5 Representative McMillan intro 
duced H. R. 5524, to amend the Judicial Code to 
provide that petit jurors shall be returned from the 
division wherein the term of the court is held. 

On May 4, Representative Sumners of Texas, 
introduced H. R. 5506, providing that section 1025 
of the Revised Statutes of the United States be 
amended so as to read as follows: 

“Sec. 1025. No indictment found and presented by a grand 
jury in any district or other court of the United States shall 
be deemed insufficient, nor shall the trial, judgment, or other 
proceeding thereon be affected by reason of any defect or im 
perfection in matter of form only, which shall not tend to the 
prejudice of the defendant, or by reason of the attendance be 
fore the grand jury during the taking of testimony of one or 
more clerks or stenographers employed in a clerical capacity 
to assist the district attorney or other counsel for the Govern 
ment who shall, in that connection, be deemed to be persuns 
acting for and on behalf of the United States in an official ca 
pacity and function.” 

\ similar bill was introduced on the same day 
by Senator Ashurst (S. 1582). 

Filing of Judgments of Federal Courts 

On April 21 Representative Whitley introduced 
H. R. 5156, providing “that the Act of August 1, 
I888 (ch. 729, sec. 2, 25 Stat. 357; U. S. C. title 28, 
sec. 813), as amended, be, and the same is hereby, 
amended to read as follows: 

The clerks of the several courts of the United States 
shall prepare and keep in their respective offices complete and 
convenient indices of all judgment debtors under decrees, judg 
ments, or orders of said court, and such indices and judgments 
shall at all times be open to the inspection and examination 
of the public. In any State wherein the laws of that State pro 
vide for the filing of Federal judgments, a money judgment 
rendered by any Federal court shall not become a lien upon 
the real property of the judgment debtor until such time as a 
transcript thereof is duly filed in the office where State judg- 
ments are filed in the county or parish where the real 
property is situated.” 


The bill was referred to the House Judiciary 
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Amendment of Probation Law 


On May 1 the Senate passed S. 1131, to amend 
the probation law, in accordance with the recom- 
mendation of the Department of Justice. The 
measure authorizes the court during the period 
of probation, upon report of the probation officer, 
to modify the condition of the probation ; authorizes 
the arrest of-the probationer wherever found; au- 
thorizes the arrest of the probationer by either the 
probation officer or the United States ‘Marshal 
wherever found; and authorizes the court, during 
the period of probation, not only to terminate, ex- 
tend, or modify the term of probation, but to im- 
pose any sentence which might have been imposed 
originally. 

Senior Circuit Judge for the Ninth Judicial District 


On May 10 the Committee on the Judiciary 
submitted a favorable report (Senate Report 57) 
on S. 813 to remove the limitation on the filling of 
the vacancy in the office of senior circuit judge for 
the Ninth Judicial Circuit. 

Act to Relieve Existing National Economic 
Emergency 


On May 12, 1933, President Roosevelt ap- 
proved Public No. 10 “An Act to relieve the ex- 
isting national economic emergency by increasing 
agricultural purchasing power, to raise revenue for 
extraordinary expenses incurred by reason of such 
emergency, to provide emergency relief with re- 
spect to agricultural indebtedness, to provide for 
the orderly liquidation of joint-stock land banks, 
and for other purposes.” 

Among other things, this act authorizes and 
directs the Reconstruction Finance Corporation to 
make $200,000,000 available to the Farm Loan Com- 
missioner to be used in making direct loans to 
farmers upon first or second mortgage. The maxi- 
mum loan to any one farmer is to be $5,000, and 
the amount of the mortgage given as security plus 
all prior mortgages on the same farm property must 
not exceed 75 percent of the value of such property. 
The interest is not to exceed 5 percent per annum, 
The principal is made repayable in 10 installments, 
beginning during the fourth year after the loan is 
made. The proceeds of these loans are to be used: 

1. To enable the farmer to refinance on better 
terms any secured or unsecured indebtedness. 

2. To provide the farmer with working capi- 
tal. 

3. To enable the farmer to redeem or repur- 
chase farm property lost by him through foreclosure 
between July 1, 1931, and the date of enactment 
of the act, or hereafter. 

No loan is to be made unless the holder of any 
prior lien “arranges to the satisfaction of the Farm 
Loan Commissioner to limit his right to proceed 
against the farmer and such farm property for 
default in payment of principal.” 

In the case of a first or second mortgage se- 
cured wholly by real estate and made for the pur- 
pose of reducing and refinancing an existing mort- 
gage, the loan may be repaid within an agreed 
period no greater than that for which loans may 
be made under the Federal Farm Loan Act. It is 
also provided that the “normal” value of the prop- 


erty is to be used in determining the maximu: 
amount of the mortgage given as security for 
loan and that the three-year extension for the pay 
ment of principal is to apply only where the bor 
rower is not in default with respect to any othe 
condition or convenant of his mortgage. 

The Farm Loan Commissioner is authorize 
to make such rules and regulations as may be neces 
sary to carry out the purposes of this provision 
the act. 

Provision is also made authorizing the Re 
construction Finance Corporation to make loans 
an aggregate amount not exceeding $50,000,000 


drainage, levee, levee and drainage, irrigation and 


similar districts, under certain conditions. 

Under Title I of the Act, the Secretary of Agri 
culture is authorized to purchase, with money ad 
vanced from the Reconstruction Finance Corpora 
tion, cotton, and to enter into option contracts for 
the sale thereof to producers equivalent to the 
amount of reduction in cotton production; to pré 
vide for reduction in acreage or reduction in th 
production for market, or both, of any basic agri 
cultural commodity, through agreement with thx 
producers or by other voluntary methods; and 
enter into marketing agreements with respect t 


such agricultural commodities; to enter into mar- 


keting agreements with processors, etc., and issu 
licenses for the handling of basic agricultural com 
modities or products thereof and to lay a processing 


tax to obtain revenue for extraordinary expenses 
incurred under the agricultural adjustment pro 
visions of the bill. 

The act relates to wheat, rice, corn, cotton, to 
bacco, hogs and milk and its products 

The Secretary of Agriculture is authorized t 
establish State and local committees, or associa 
tions of producers, and to make such regulations 
with the force and effect of law as may be necessary 
to carry out the powers vested in him by this title 
of the Act. 

The sum of $100,000,000 is appropriated to 
defray the administrative expenses in connection 
with the agricultural adjustment program and for 
the purpose of making rental and benefit payments 
with respect to reduction in acreage or production 

Title III of the Act is entitled “Financing 
and Exercising Power Conferred by Section 8 Ar 
ticle 1 of the Constitution: To Coin Money and to 
Regulate the Value Thereof.” Under this title, the 
President is authorized in his discretion, (1) t 
direct that the Federal Reserve Board purchase in 
the open market Treasury bills or other obligations 
of the United States Government in an aggregate 
sum of $3,000,000,000; (2) to direct the issuance 
of United States notes (greenbacks) under the Act 
of February 25, 1862, up to $3,000,000,000, said notes 
to be retired and canceled at the rate of 4 pet 
centum annually; (3) by proclamation to fix the 
weight of the gold dollar in grains nine-tenths fine, 
but in no event to reduce its present weight by 
more than 50 per centum, and to fix the weight of 
the silver dollar in grains nine-tenths fine at a 
definite fixed ratio in relation to the gold dollar; 
(4) to accept for a period of six months up to $200, 
000,000 of silver at the rate of 50 cents an ounce, in 
payment of debts due from foreign governments, 
against which silver certificates may be issued to 
be used by the Treasurer of the United States in 
payment of any obligations of the United States. 
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cessful American lawyer. Herein lies the historical 
work 

The place of the lawyer in the American scene is 
well recognized. Since 1878 the chief types have been 
the soldier-lawyer, the advocate, the “railroad lawyer,” 
the “trust buster,” and, finally, the “business lawyer.” 
This variation in pattern from Broadhead, the first, to 
Strawn, the last of the fifty included, measurably il 
lustrates the change in emphasis in American life that 
has taken place in that period. 

This central thread could not take into account 
some of the lesser men who belong to the eddies rather 
than to the main current. To unify the pattern of 
their lives Mr. Rogers has added a secondary theme 
This is in each instance to answer the question, why 
this man was chosen as leader of the bar. 


value of the 


seing less 
obvious this answer is more interesting in the case of 
some of the less well known men. 

Roughly, the presidents may be divided into three 
classes: lawyers of distinction qua lawyers; holders of 
conspicuous public positions; men who have earned 
promotion to the office by service to the Association. 
Which of these should become the prevailing type is a 
Without venturing an opinion, Mr. 
Rogers furnishes the best available written data for its 
answer. 

Not the least valuable part of the work is the Fore 
word. In it Mr. Rogers rationalizes the lives of his 
subjects and briefly traces the history of the Associa 
tion from its beginnings at Saratoga as a social group 
organized as the result of a suggestion by Simeon E. 
Baldwin. One who would understand the growth of 
the Association and the spirit that now animates it will 
find this a necessary source book. 

It is only fair to say that by executing so capably 
such a task, of importance and of the utmost delicacy 
and difficulty, Mr. Rogers has placed both the Asso 
ciation and lawyers generally in his debt. 

Wa cter P. ARMSTRONG 
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A Bibliography of Abridgments, Digests, Dic- 
tionaries and Indexes of English Law to the Y ear 1800. 
By John D. Cowley for the Selden Society. 1932. 
London: Quaritch. Pp. xev, 196.—Had the lamented 
Maitland’s sole claim to fame rested on his labors in 
founding the Selden Society, his memory would still 
be cherished by legal scholars of the English-speaking 
world. The volume under review, published by that 
society, is an outstanding addition to the already long 
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and rapidly increasing list of books which the Selden 
Society has sponsored. 

On pages 191-2 of this book is published the tra- 
ditional statement of the ‘““Aims of the Society.” An 
American scholar, interested in the sadly neglected 
field of our own legal history, finds it difficult to read 
this statement without some feeling of envy. The 
question naturally suggested is, Why have we not a so 
ciety of similar aims and ideals in these United States? 
The vastness, the complexity and the intricate diversi- 
ties of our own legal history insistently cry out for the 
formation of such a society The Selden Society has 
shown the way. No further time should be lost. 

The scope and purpose of Mr. Cowley’s work are 
thus set out in his Introduction (pp. xvii-xviii): “The 
aim of this bibliography is to record as far as possible 
all printed editions of abridgments, digests, diction 
aries and indexes of English law in general from the 
earliest times to the year 1800 and to illustrate the de 
velopment of the alphabetical system of digest making 
Abridgments of special subjects, such as criminal law, 
real property and justice's law, have been excluded, as 
their inclusion would have unduly extended the scope 
of the work. The only exceptions to this rule are the 
Year books of assises abridged, Style’s Practi al req- 
ister and the equity digests, all of which are scarcely 
less general in their scope than the original abridg- 
ments of the year books.” 

One hundred and sixty-two pages are devoted to 
the bibliography proper, with thirty-nine illustrations 
of fac-simile pages from the best known of these books. 
There is a brief preface devoted to the work of the 
author’s predecessors in legal bibliography. It will 
doubtless gratify American scholars that due recogni- 
tion is here given to Professor Beale’s Bibliography of 
early English law books (1926). An adequate index 
is included and a_ seventy-eight page introduction. 
Scholarly and accurate as the technical bibliography 
seems to be, this is for reference rather than continu- 
ous reading ; so it is to this introduction that the reader 
will first turn. 

Here, in the introduction, the more important of 
these ancient tomes are discussed at some length. In 
some instances the author gives us critical appraisals 
of the intrinsic value of these books, apart from details 
that would interest only the bibliophile. With a wealth 
of learning, but with admirable restraint, the often 
difficult problems of author, printer and date of publi 
cation are treated. Here there is a refreshing absence 
of mere dogma; the evidence is fairly presented and 
painstakingly reviewed. Always the author gives rea 
sons for the faith that is in him. 

This is no volume for the hammock or the steamer 
chair. Pre-eminently it is a book for scholars who will 
read it with enjoyment and profit It will not be a 
best-seller but it is just the type of book for which 
there is real need in our legal literature. Particularly 
interesting are the two general conclusions at the end 
of the introduction. ‘One of these is the remarkable 
continuity, particularly of the abridgments of the 
statutes and the dictionaries” (p. xciii). “The second 
characteristic to be noted is the prevalence of the alpha 
betical method. This system of arrangement has been 
the sheet-anchor of legal writers from the fifteenth 
century onwards” (p. xciv) 

This author has added to our altogether too slen- 
der knowledge about the books he discusses, which are 
the keys to a vast and important body of legal litera- 


ture Doubtless, too, his book will serve to 
1 
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and intensify interest in legal bibliography, 


mean service to a goodly company of legal sch 
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Handbook of Spanish-English and E) 
ish 1 egal Words and Phrases. Compiled and arre | 
by M. E, Bean. 1933. New York: D. Appleton and 
Company. Pp. 257.—This little book contains alpha 
betically arranged lists of legal words and phrases wit! 
equivalent expressions in English or in a 
cording to the section consulted. In addition 
forms of private and public documents of 
nary types currently used in legal business a1 
in the two languages. As an aid to the translat 
ever, the work is too slight to be of great value 
academy and special legal dictionaries, like th 
mental work of Escriche, must still be used by 
translator worthy of the name and there is as yet n 
two languages. One attempting a translation the 
constitutions of Spain, for instance, would not receive 
a great amount of help from this book. Cler! 
firms and those called upon to draw up le; 
ments of a strictly business character, in eit 
languages, on the other hand might find 
book a very useful auxiliary. 


adequate substitute for a thorough knowledge of the 
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The Penns of Pennsylvania and England 
\rthur Pound. 1932. New York: The Macmill 
Co. Pp. xx, 349. 

Benjamin Chew, 1722-1810. By 
1932. Philadelphia: Univ. of Penn 
xix, 316. 

The Penns of Pennsylvania and Engl: 
as they have emerged into public notice, 
barely more than the proverbial three generation 
are said to mark the passage from shirtsleeves to shir 
sleeves. William Penn, the British sailor « 
monwealth and the Restoration, founded 
upon a combination of heroic naval exploits 
politics, and died at forty-nine, a “General of th 
by the grace of Cromwell and “Sir” William by 
of Charles II. He left his name—without the 
that he hoped for but never achieved—to his onl , 
who had hastened his father’s death by his contumacy 
in preferring the company of a sect of “fan: 
the position in society and at the court to 
station in life entitled him. 

But, dying, Sir William had left to his 
sides his name, a very substantial claim upon tl 
attention in the form of an old debt representing m 
lent the King in the early days of his reigt \ 
terest, that debt presently amounted to £16,000, 
in the end, after much pressing and many comp 
tions, the Merry Monarch was pleased to li I 
obligation by the grant of an immense tract 
(America upon which William Penn had set 
as a place of refuge for his harried Friend 
Quaker titled his new dominion Sylvania, but 
added the Penn name, explaining that it was tl 
whom he sought to honor. And thus Pennsylvani: 
ceived “‘its exquisitely beautiful name, wit! 
union of history, geography and poetry,” and 
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members with pleasure the clear expounding of the Eng- 
lish air law in exquisite English and impeccable Latin 
by the studious gentleman from Cambridge. 

At that time Dr. McNair was quite a bit doubtful 
of his ability to carry his role as authority on English 
air law, a doubt which we did not share and a doubt 
which should be, even as to him, entirely dissipated by 
his book 

Che new volume comes at a happy time. It comes 
while we are still struggling to find out what, if any 
thing, is left of the maxim “cujus est solum,” etc., by 
the two opinions in the Smith v. New England Aircraft 
Co. case and the Swetland v. Curtiss Airports Corp 
case. It comes when these two cases are being used by 
both sides to demonstrate that ownership of unenclosed 
airspace does and does not exist. 

Dr. McNair, foremost student of the law of the 


air in the land of the maxim’s nativity, tells us, pages 


33, 34 and 35: 

“After passing under review the decisions cited in th 
chapter, let us return to our starting point. the maxim ‘cujus est 
solum, ejus est usque ad coelum et ad mferos.’ In itself it has 
no authority in English law. Only ia so far as it has been 
adopted as part of our law by the judges or by text writers of a 
very special degree of authority, need it concern us. I venture 
to submit the view that the maxim has been grievously misun 
derstood and misapplied so far as its upward limit is concerned 
There is no question that the air and the air space are two dif 
ferent things. Air is certainly capable of ownership if you ca 
capture it and confine it. 

“But can space—whatever space may be—become the sub 
ject of ownership? I have the greatest doubts on that point 
Certainly the ‘ownable’ contents of space may be owned, whether 
they are minerals below the surface of the earth or buildings 
above it. 1 am not persuaded that the common law is commit 
ted to the view that mere abstract space can be the subject of 


ownership apart from its contents 

“And does the maxim really mean that space is in itself 
ownable’? I do not think it does 

“IT suggest that we must reject the theory of the ownershiy 


of the whole column of air space to an indefinite height by the 
owner of the surtace 

“I suggest further that there are only two theories which 
can be accepted without doing violence to that common sense 
for which the common iaw is famous. Those two theories are 
(i) that prima facie a surface-owner has ownership of the fired 

nients of the air space and the exclusive right of filling the 
air space with contents, and, alternatively, (ii) the same as 
(i) with the addition of ownership of the air space within the 
limits of an ‘area of ordinary user’ surrounding and attendant 
upon the surface and any erections upon it. The two theories 
do not differ greatly in practical application, 

. The objection to this second theory is that it involves 
the ownership of space, which I find difficult to believe possible 
| suggest that the first theory adequately enables the surface 
owner to claim, and the jurist to justify, all the rights and rem 
edies that are necessary for protecting the ownership and enjoy 
ment of the surface and erections upon it.” 

The italics for emphasis are mine. 

his newest work on air law is built primarily 
upon and around the basic English law. Dr. McNait 
has evidently delved into every nook and cranny of 
the English system of jurisprudence into which th« 
vagrant breezes of air law might blow, and has con 
sidered the cause and effect of each contact, howeve1 
light, with each principle of English jurisprudence. 

The chapters treat successively “Common Law as 
to Ownership and User of the Air and the Air Space,” 
“Nuisance, Negligence, etc.,” “Statutory Liability of 
Owners of Aircraft,” “Jurisdiction in Respect to Air 
craft,’ “The Contract of Air Carriage,” “Maritime 
Analogies,” “Common Law ~-Possessory Lien and 
Claims for Necessaries,” “Aircraft Charterparties,” 
‘Aircraft Insurance” and “Miscellaneous.” 

Each treaty, each special or general act of Parlia- 
ment, each of the Orders *n Council, and the regula- 
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tions issued thereunder, covering all of the points of 
contact between the operation of aircraft and the laws 
of England, have been carefully studied. 

The text is readable. Indeed, the style is so clear 
and simple, it is enjoyable—an attribute which per- 
tains to few law texts. No real student of this sub- 
ject will fail to read it, nor, having read it, will he fail 
to read it again. 

GEORGE B. LOGAN. 
St. Louis. 


Rent Liens and Public Welfare, by Clarence J. 
Foreman. 1932. New York: The Macmillan Com- 
pany. Pp. 207. 

This is the fourteenth volume of the Land Eco- 
nomics Series, edited by Professor Richard T. Ely. 
and published under the auspices of the University 
of Cincinnati, with the aid of the Chester Phelps Taft 
Memorial Fund. 

The author is quite excited because various states 
have by legislation and judicial interpretation gone 
their separate ways on the problem of a rent lien as 
it affects agriculture, and he is especially criticizing 
those states in which an innocent purchaser of crops 
is put on constructive notice of the provisions of the 
lease. 

It is hard to follow him in his doctrine unless the 
reader denies to the several states their autonomy, 
and it is especially difficult to take seriously his theme 
that the “courts are constantly warping the law in favor 
of the property owners.” We did not know that the 
ownership of property had become so sacrosanct. Most 
of the cases cited are from fifty to one hundred years 
old. 
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Joseph Hawley: Colonial Radical. By E. Francis 
grown. 1931. New York: Columbia University 
Press. Pp. ix, 213.—Until the present account of 
his life Joseph Hawley has been known to students 
of New England History as a contemporary of 
John Adams, Samuel Adams, Elbridge Gerry, 
James Otis, James Sullivan and others, in the stir- 
ring events that preceded the War of the Revolu- 
tion. Now Mr. Brown has woven from the many 
strands the account of his life and presents a vivid 
picture of fast receding pace and tells of the thought 
and the strength that he contributed to the struggle, 
and the chapter which tells of his career as attorney 
and barrister, is particularly interesting to lawyers. 
How a practitioner could be grounded on so few 
authorities as the successful lawyer was, ts past 
the apprehension of many of us who have had to 
read more books than he ever imagined there would 
be written. His much debated actions in the Jona 
than Edwards affair would attract the attention 
of those lawyers who are still interested in ecclesi 
astical law, if such there now be 


Housing Objectives and Programs. Conference 
called by President Hoover, edited by John M. Gries 
and James Ford. 1932. Washington: National Capital 
Press, Inc. Pp. 345.—This is the eleventh volume of 
President Hoover’s report on Home Building and 
Home Ownership. 

There is this much to be said—the eleven volumes 
cover the subject completely If all the good advice 
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in them was followed the lives of many million people 
in this country would be brighter and better than the 
are apt to be. 


Chicago. MircHett Davis FoLLAnssi 

A Report on the Medical Depi rime) f th 
Municipal Court of Philadelphia, prepared by Ralph P 
Truitt. 1932. Philadelphia: Thomas Skelton Har 


rison Foundation. Pp. xxiii, 201. In 1918 a medical 
department was organized by the Municipal Court of 
Philadelphia. In 1924 the Hon. Raymond MacNeille 
president judge, determined that various somewhat 
accessory or collateral work of this court could be 
investigated with advantage. With this end in view 
he entered into an agreement with the Bureau ot 
Municipal Research and the Thomas Skelton Harrison 
Foundation to conduct the desired investigations, t 
make reports thereon, and to advise with the court as 
to changes in organization and in method. 

‘Fhe work was to be done by reporters having n 
relation to the court or to the agencies to 
vestigated, and the expense was to be borne by the 
Foundation, 

As the investigation approached the final stage 
Judge MacNeille was promoted to a higher court, and 


his successor was not wholly in accord with the unde 
taking. For this and other reasons the report of the 
investigators has been very slow in reaching the public, 
although the court has had it for several years and 
many of the recommended changes were made years 
ago. 

The report now being reviewed is the thirteentl 
in the series. Three reports at one time contemplated 


have not been finished and, in fact, the investigation 
upon which one of these was to have been made was 
not begun because the attitude of the succeeding presi 
dent judge is not that of Judge MacNeille 

The investigation of the medical departme 
the court was begun in 1927, the department having 
then been in operation ten years. In 1929 the report 
was submitted to the court and was referred by them 
to the medical director of the department. There en 
sued a series of letters of comment and criticism ex 
changed between the medical director of the court and 
Dr. Ralph P. Truitt, the author of the report. After 
this exchange of opinions Dr. Truitt wrote some sec- 
tions of it. It is by reason of these complications that 
the report has been slow in reaching the public. Mean 
while, the department has undergone many changes 
Some of these are in accord with the recommendations 
of the report, though the degree varies in different 
items. 

The first six chapters deal with conditions as the 
investigators found them in 1929. This part of the 
report will be of small interest to non-residents of 
Philadelphia and the interest to them is lessened be- 
cause of the time that has intervened and the changes 
that have been made. 

Rarely does one run across a report that 
forthright and outspoken. Dr. Truitt tries to be fait 
and even friendly but without losing his tachment 
and objectivity. He has well fixed notions as to what 
a medical department of a municipal court should do, 
and what either lies outside the sphere or is of sec 
ondary importance and somewhat removed from the 


has been 


immediate duties and responsibilities of the court 
Perhaps the director thought the observer was not 
as detached in his point of view as he considered him 
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The International Labour Organisation: The First 
Decade. Preface by Albert Thomas. 1931. 
Issued by the World Peace Foundation, and Lon 
don: George Allen & Unwin, Ltd. Pp. 382.—This 
admirable summary of the first ten years’ record 
of the International Labour Organisation is such 
a modest statement that even its authors remain 


Soston: 


anonymous. The only exception is the illuminating 
contributed by the late Albert Thomas 
who, for those ten years, was its very able director 
The book, issued by the League of Nations’ publi 
cation department and distributed in the United 
States through the World Peace Foundation, is by 
more than an effort to 
describe impersonally and simply the work of the 
International Labour Office. It is likewise a “con- 
fession of faith.” This volume carries on further 
and in more detail Johnston’s report issued in 1924, 
showing the contributions to progress of the La- 
bour Office and other departments of the League of 
Nations. The careful study of this volume should 
serve as a corrective to the thinking or the emo 
tional explosions of a certain section of the Amer 


preface 


admission something 


ican public who can see no value in international 
conferences or in any form of international organ 
ization. Consider the single fact that up to the 
date of this report there had been 414 ratifications 
of international agreements worked out by the In- 
ternational Labour Organisation representing the 
action of 33 States, including the principal industrial 
States of the world, with the exception of the United 
States and the Soviet Union. On such a showing it 
is entirely possible to agree that even though such a 
record is by no means perfect “these results are of 
a nature to reassure the anxious friends of the Or 
ganisation, and to prove that it is performing no 
barren task in a waste of indifference, but is finding 
support and co-operation in many quarters.” 

The effectiveness of the International Labour 
Organisation appears all the more strikingly when 
compared to the comparative lack of success of the 
movement in the United States towards uniform 
state laws. In the United States during a fifteen 
year period a model law on child labor was ap 
proved by only four states, while the conventions 
of the International Labour Organisation concern 
ing night work of chi'dren and the minimum age 
of children in industry obtained 21 and 18 ratifica- 
tions, respectively, in a period of ten years \ 
model law on Workmen’s Compensation for Acci 
dents was adopted by two American states in 
twelve years while the International Labour Or 
ganisation convention on the same matter was rati 
fied by eleven countries in a period of five years 
\ model law on Workmen’s Compensation for 
Occupational did not receive a single 
signature in six years, while the International La 

secured 19 ratifications in five 
years for a similar convention. No citizen inter- 
ested in building a more humane and decent world 
can look with indifference upon these significant 
international moves for better international under 
standings and a better world order. 
Artuur J. Topp. 
Northwestern University. 
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Leading Articles in Current 
Legal Periodicals 


Yale Law Journal, April (New Haven, Conn.)—Legal and 
Institutional Methods Applied to Orders to Stop Payment of 
Checks, by Underhill Moore, Gilbert Sussman and C. E. Brand; 
Scope and Method of Discovery Before Trial, by Edson R 
Sunderland; Legal Planning for Agriculture, by Farnsworth 
L. Jennings and Robert C. Sullivan 

University of Pennsylvania Law Review, May (Philadel- 
phia, Pa.)—The Execution of Foreign Judgments in Germany, 
by Arno P. Mowitz; The Contracts Restatement, by Judson 
A. Crane; Contract and Conveyance in the Conflict of Laws 
(Part I1), by John D. Falconbridge 

Michigan Law Review, April (Ann Arbor, Mich.)—-Pub- 
lic Policy and the Arrest of Felons, by John Barker Waite: 
Control of Securities Selling—Anti-Fraud Legislation, by Wat 
son Washburn; What Can the Regulatory Securities Act Ac- 
complish? by Olga M. Steig 

Temple Law Quarterly, April (Philadelphia, Pa.)—Con 
struction and Operation of Municipal Powers, by Charles W 
Tooke; Lex Fori in Insurance Cases, by Arthur S. Arnold; 
The Aims of Comparative Law, by Jean Escarra; Letters from 


a Preceptor to a Law Student (Anonymous); What Has the 
World Court Done so Far? (II) by Berthold Stauffenberg 
American Journal of International Law, April (Washing 


ton, D. C.)—Japan and Jehol, by E. T. Williams; Treatment 
of Foreigners, by John Ward Cutler; Political Offenses in the 
Law and Practice of Extradition, by Lora L. Deere; The State 
of the City of the Vatican, by Gordon Ireland 

Texas Law Review, April (Austin, Tex.)—Small Claims 
Courts for Texas, by Robt. W. Stayton; Action, Cause of 
Action, and Theory of the Action in Texas, by W. Page 
Keeton; The Texas Court of Criminal Appeals, by Keith 
Carter. 

Minnesota Law Review, April (Minneapolis, Minn.)—The 
Measure of Compensation in Eminent Domain, by Charles T 
McCormick; Solicitation: A Substantive Crime, by John W 
Curran. 

The Journal of Air Law, April (Chicago Air Express 
Development and Services, by Frank FE. Quindry; The Illinois 
Plan of Aviation Encouragement, by Reed G. Landis; State 
Aids to Aviation. by Paul A. Wright; Air Marking in Ohio, 
by Fred L. Smith 

Harvard Law Revi April (Cambridge, Mass.)—Con 
sent Decrees in the Enforcement of Federal Anti-Trust Laws, 
by William J. Donovan; Breck P. McAllister; When Is In 
come Realized? by Roswell Magill: The Rule of Exclusion of 
Similar Fact Evidence: England, by Julius Stone 

Cornell Law Quarterly, April (Ithaca, N. Y.)—Rudolf 
Stammler’s Critical Philosophy of Law, by George H. Sabine; 
Trusts, Future Interests, and All That: Being Again a Re 
view of Reviews, by Francis W. Jacob; Culpable Homicides 
in Resisting Arrest, by John Sloan Dickey; The Perception and 
Memory of Witnesses, by Dillard S. Gardner; Constitutionality 
of Regulating Milk as a Public Utility, by Henry S. Manley 

Tennessee Law Review, April (Jackson, Tenn. )—Creditors’ 
Rights Against Tenants by the Entirety, by Will Allen Wilker 
son: Wasteful Duplication in Appeals, by Julian C. Wilson; A 
Definite Period of Training as a Requirement for Admission 
to the Bar, by Millard E. Queener 

Columbia Law Review, March (New York City)—The 
Restatement of the Law of Contracts, by Edwin W. Patterson 
The Assize Utrum and Canon Law in England, by Samuel E 
Thorne; Social Objectives in Legal Education, by Leon H 
Keyserling 





The Journal of Criminal Law and Criminology, including 
the American Journal of Police Science, March-April (Chi 
cago)—Probation Progress, by Charles Evans Hughes, Jr 
The Prosecuting Attorney, by Earl H. LeLong and Newman 
F, Baker; A Member of The “42” Gang, by John H. Landesco 
Merit Systems, by Parker L. Norton; Criminal Law in Bul 
garia, by N. Dolapatchieff; Identity in a Murder Case, by 
Charles C. Arado; Prison Welfare in Saxony, by Walter Beck; 
Causes of Crime, by Nathaniel Cantor; Against Organized 
Predatory Crimes, by J. Edgar Hoover and T. T. Keliher; 
Marihuana, by M. H. Hayes and L. E. Bowery; Thompson 
Sub-Machine Gun, by Philip B. Sharpe; Dangerous and Deadly, 
by George W. Keenan 

Commercial Law Journal, May (( 


hicago)—-Where do we 
Go from Here? by Will Hays; Frictional Points of Conflict 










Between State and Federal Courts, by Armistead M. Dobie 
Provisions of Amended Federal Bankruptcy Act Relating t 
Agricultural Compositions by Reuben G. Hunt; Commer 
Law According to the Talmud, by Abraham Kamberg; Cor 
porate Elasticity, by Samuel N. Barish 

University of Cincinnati Law Review, March (Cincinnati 

The Formation of Simple Contracts, by M. L. Ferson; Th 

Uniform Bond Act of Ohio, by William K. Divers 

California Law Review, May (Berkeley, Cal.)—Quasi 
Contract—Change of Position by Receipt of Money in Satis 
faction of a Preéxisting Obligation, by Stephen I. Langmaid 

Marquette Law Review, April (Milwaukee, Wis.)—Con 
stitutionality of the Recent Amendment to the Bankruptcy Law 
by Albert K. Stebbins; Judicial Construction of Certain Pr 
visions of the Workmen’s Compensation Act, by John S. Barry 
Insanity in Criminal Cases in Wisconsin, by Gregory Gramling 
Constitutional and Economic Aspects of Mortgage Moratoriun 
Legislation, by Harry J. Allen 





Canadian Bar Review, April (Toronto)—Evolution and 


Reform of the Canadian Cabinet, by Norman McL. Rogers 
Notice under the Ontario Land Titles Act, by F. A. Magee 
Equity and Public Wrongs, by H. E. Read 

Wisconsin Law Review, April (Madison, Wis A Proj 
ect for the Study of Wisconsin Statutes, by William Gorhar 
Rice, Jr. and Gordon Sinykin; Three Common Constitutiona 
Misconceptions of Income Tax Law, by Frederic Sammond 
“Arising out of and in the Course of The Employment” 
Workmen’s Compensation Laws—Part IV, by Ray A. Brow: 

Virginia Law Review, April (Charlottesville, Va Some 
Realistic Reflections on Some Aspects of Corporat Nec 
tion, by Jerome N. Frank; The Relation Between the 
Court of Appeals and the State Corporation Commis 
Lewis F. Powell, Jr., Oppressive Bargains: Equit 
Credit Market, by Garrard Glenn. 

United States Law Review, April (New York City The 
Restatement of the Law of Contracts and its New York Ar 
notations, by Presiding Justice Edward R. Finch; Constitu 
tional Limitations and the Gold Standard, by Fr 
Johnson. 








Review of Recent Supreme Court Decisions 


(Continued from page 346) 


become great enough to justify the expenditures mi 
them. The facts disclosed by the record compel the con 
clusion that, if competition shall continue in the future as 
in the past, appellee will not be able upon any rates within 
constitutional protection against reduction to earn a rea 


sonable return upon the value of its property employed in 


the public service. The due process clause of the Four 
teenth Amendment safeguards against the taking of private 
property, or the compelling of its use, for the service of 
the public without just compensation. But it does not 
assure to public utilities the right under all circumstances 
to have a return upon the value of the property so used 
The loss of, or the failure to obtain, patronage due to com- 
petition does not justify the imposition of charges that are 
exorbitant and uniust to the public. The clause of th 
Constitution here invoked does not protect public utilities 
against such business hazards. 

But appellee, having undertaken to serve under condi 
tions permitting competition, now insists that it has a con 
stitutional right by unrestrained cutting of rates to destroy 
the competitor. And for that purpose it has made reduc 
tions from the 60 cent schedule in force until shortly be- 
fore the Citizens company entered the field to the flat rate 
f 15 cents which yields ss than the necessary cost of the 
service. The commission found that the rates specified in 
the 20 cent schedule are too low, unreasonable, liable t 
pair the service and contrary to the public interest. 


ide 1 


mechs oe 

The 
decision of the state supreme court is to the same effect 
88 Mont. 180, 218. The facts disclosed by the record are 
not sufficient to show that the exertion by the commissiou 
of its power to prescribe specific rates was ari I 
infringement of any constitutional right of the apy 





In conclusion, it was pointed out that the facts 
pleaded were insufficient to state a claim that the pre- 
scribed rates were confiscatory. 

The case was argued by Mr. Francis A. Silver for 
the appellants, and by Messrs. M. S. Gunn and E. G. 
Toomey for the appellee. 
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THE LAW GOVERNING VALIDITY OF CONTRACTS 


usual Confusion of Authority on This Subject—Conflict of Law Rules Announced by 
he Courts t est the Essential Validity of a Contract May Be Grouped under Three 
Principal eories—No One Rule Has Yet Commanded Assent of a Majority of 
the States—The American Law Institute Has Chosen the Rule That the Law 


of the Place of Contracting Should Govern, etc. 


By Mitton J. KEEGAN 


Uember of the Denz 
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er, Colorado, Ba) 


It is full of conflicting decisions, refined reasoning, and unsatis 
actory results.’ 

Joseph H. Beale*® in 1909 said: 

‘Several entirely distinct rules have been laid down for 
determining the validity of a contract, and each of these rules 
is supported by authority. If, in any particular jurisdiction, 
only one of these rules were adopted we should have the not 
uncommon case of a difference between jurisdictions on a point 
of law Unfortunately, however, many jurisdictions in the 
United States have been unusually hospitable to the different 
rules. We find irreconcilable principles laid down in the de 
cisions of the same jurisdiction and not infrequently several 
irreconcilable doctrines propounded in the same case as un 
doubted statements of general rules of law. It is in this respect 
that the confusion of authority on the point is unusual.” 

The present status of the authorities seems to 
support John Brooks Leavitt, who, after forty years 
of practice, suggested the following corollary to 
the old-time proverb that no man can tell what 
twelve men in a box will do: “still less, what one 
man, or three men, or five or seven or nine on a 
bench will do.” 

Nevertheless, the fact remains that from time 
to time lawyers are called upon to draft such con 
tracts. Clients justly demand that such an instru 
ment will in the future be upheld wherever its en 
forcement is sought. And when a controversy over 
the validity of such a contract arises, a client right- 
fully expects a lawyer to advise him with some 
degree of certainty whether the instrument to 
which he is a party is or is not a valid agreement 
enforceable in our courts. 

I. THE VARIOUS RULES 

A contract action, being transitory, no one can 
foresee what forum will be called upon to test the 
validity of such a contract. The forum may have 
no connection with the subject matter of the agree- 
ment. In such cases, whether or not the contract 
would have been valid if entered into in the forum 
is immaterial, unless some stringent public policy 
of the forum prevents the enforcement of such an 
obligation. 

However, in final analysis, of course, the forum, 
in solving any legal problem before it, applies the 
laws of its own state as it understands them, which 
in this case would include its own conception of 
Conflict of Laws. In the broad sense, for example, 
the law of Colorado consists, not only of its local 
law, but its theory of Conflict of Laws. The rules 
governing Conflict of Laws are a part of the com 
mon law of Colorado, or any other state. They 


1 N. W. Mutual Life Ins. Co. v. Adams, 155 Wisc. 335, 144 
N. W. 1108 

? “What Law Governs the Validity of a Contract,” 23 Harv 
Law. Rev. 1, 2, 79, 194, 260 
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aré derived from the same sources tapped in de- 
termining all its other common law—precedent, 
analogy, legal reason, and considerations of the 
ethical and social need. 

In the narrower and more common meaning, 


the “law of a state’ refers only to its local law, 
excluding its conception of Conflict of Laws. The 
term will be so used in this discussion. 

The determination of the validity of a con 


tract made in one state to be performed in another, 
being a question of Conflict of Laws, Colorado, or 
any Other state which happened to be the forum, 
would reach the solution by applying its own Con 
flict of Laws. 

The difficult question then arises, viz.: Under 
the Conflict of Laws of the forum, the law of what 
state should be examined to determine the validity 
of the contract or, in other words, the question of 
whether a contract has been created? 

If the contract be challenged with respect to 
the capacity of some of the parties to make the 
contract or the necessary form in which the promise 
must be made, the weight of authority in England 
and this country is that the law of the place of con- 


tracting will be examined to determine these mat 
ters. In so far as possible, decisions dealing with 


capacity and formal requirements will therefore be 
eliminated. 

When, however, from some other cause, a con- 
troversy arises over the validity of a contract, a 
considerable number of inconsistent rules are from 
time to time announced and followed by the courts. 
For convenience, these questions are usuaily classi 
fied together as matters going to the essential or 
intrinsic validity of a contract. Professor Dicey’s 
much used phrase “essential validity” means valid 
ity in respect to essential, as distinguished from 
mere formal, requirements. 

The Conflict of Law rules announced b: 
courts to test the essential validity of a contract 
may be grouped under the following three principal 
theories: 

1. The intention rule: the law of the state in 
tended by the parties to govern the validity of the 
contract controls. This test has been modified and 
complicated by various presumptions and limita- 
tions. 

2. Place of performance rule: the law of the 
place where the contract is to be performed should 
be examined to determine whether it is valid or 
invalid. 

3. The place of contracting rule: the law of 
the place where the contract is made is decisive 

The theories are listed as they have 
evolved historically They will be discussed in the 
same order, although if the evolutionary processes 
at work in the law are functioning properly, the 
“last should be first” in importance 

II. THE INTENTION RULE 

In spite of its present-day importance, the fie 
of Conflict of Laws is comparatively new. It is 
unlike the substantive law of contracts in that we 
cannot turn back to the English Year Books fot 
priceless material on the beginnings of the rules 
We need only go back to 1760 to find that Lord 
Mansfield, in the father of quasi 
contracts, parent of the first theory 
laid down in England on this question 

Lord Mansfield’s fame as the progressive ex- 
pounder of new principles law has given him a 
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Owing to Lord Mansfield’s reputation and 
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ler class hazardous, Connecticut, Flor- 
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reinia, and WV ngeton seem to follow the in- 

tion rule In usury cases, other states such as 
ama, Ge Kansas, Ohio, and Tennessee 
the Federal Courts also apply this rule. 

Of course n the ordinary run of cases, the 
intention the parties have, if any, is to enter 
i valid ntract. The question of diversity of 
f the t tates and which shall govern the 

tract rarel er occurs to them. Many courts 
e frankly 1 nized that the so-called “inten- 
of the part s largely a legal fiction and a 
tter « ec elery.”* Therefore, the courts 
uloe in les resumptions. Some say the par- 
es bl ded the law of the place of 
' others s it is presumably 
law of tl of performance; others, espe 
1 the Conflict of 

‘ é Yale Law Rev 53 
4 C Laws Restatement 
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cially in usury cases, say that the parties intended 
the law of whichever state will uphold the contract 

The intention rule is further involved by vague 
requirements that the parties act in good faith in 
their selection of the law to govern their contract. 
Their choice of law is usually limited to the place 
of making or performance. However, in usury cases 
the parties often are allowed to contract with refer- 
ence to the law of any state with which the contract 
has any substantial connection. 

The intention rule has been severely criticized 
as being both theoretically unsound and imprac- 
tical. Professor Dicey, the leading English author- 
ity in this field, is about the only modern writer 
who has attempted a theoretical defense of the 
rule and his is an unsatisfactory one. The inten- 
tion theory is rejected by Minor’ and it is criticized 
by Goodrich* Lorenzen says, “The intention 
theory does not admit of a theoretical defense. The 
validity or invalidity of a legal transaction should 
result from fixed rules of law which are binding 
upon the parties.’ 

Beale, who is perhaps the most outstanding 
critic of the rule says: “The fundamental objection 
to this in point of theory is that it involves permis 
sion to the parties to do a legislative act. It prac- 
tically makes a legislative body of any two persons 
who choose to get together and contract.”” It has 
been rejected in the American Law Institute’s Re 
statement of the Law of Conflict of Laws." 

The impracticability of the rule is summed up 
by the American Law Institute along the lines of 
such writers as Beale, Lorenzen, and Goodrich, as 
follows: 

“The rule of the law intended by the parties, is 
so uncertain as to make it impossible to advise clients in ad- 
vance what rule will be applied; for it depends upon the view 
taken by the court in which a suit is brought on the contract 
as to the intention of the parties, and two courts may easily 
differ on what law the parties intended in a particular con- 
tract.”” 

Classic examples illustrating that no lawyer 
under this rule can advise a client with any assur- 
ance that his “prophecy will be fulfilled” are: 
In re Missouri S. S. Co. and.Liverpool & G. W.S 
Co. v. Phoenix Ins. Co.** Each case presented the 
same facts and legal problem. The question was 
the validity of a stipulation in a bill of lading limit- 
ing liability and covering a shipment from this 
country to England. The stipulation was invalid 
by our law, where the contract was entered into. 
It was valid by English law, where the contract 
was to be performed. In the same year, and apply- 
ing the same intention rule, the United States Su- 
preme Court and the English Court reached dia- 
metrically opposite results, one holding no contract 
had been created and the other holding that there 
was a valid contract limiting liability. 

Another pair of equally baffling cases were 
both decided by the United States Supreme 
Court.** Each case involved the validity of an oral 
acceptance of a bill of exchange. In the first case 
the court examined the law of the place of con- 
tracting. In the second case the laws of the place 
of performance were used as the proper test. While 
ee E “Conflict of Laws” (1901) pp. 401-402 

8. “Conflict of Laws” (1927) Secs. 107, 108 

9 Ibid., p. 658 

10. Ibid., p. 260 

11. Proposed Final Draft No. 2 (1981) Sec. 353 

12. Ibid.. Commentaries Sec. 353 

18. 42 Ch. D. 321 (1889). 

14 128 U. S. 397 (1889). 


15. Scudder v. Union Nat. Bank, 91 U. S. 406 (1875); Hall! v 
‘ordell, 142 U. S. 116 (1891). 
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the earlier case was cited with approval in the later 


| 
case, the court seems to have applied the place of 
contracting rule in the first case and the intention 
rule in the second, rather than to have reached a 
different result under the intention theory. 

The workability of the intention theory is not 
assured by the parties expressly declaring which 
law they intend to govern. In such event, the courts 
may say that the parties really intended to be gov 
erned by the law of a state different from the one 
they said they intended.’** Furthermore, if the 
parties expressly stipulate that the law of the state 
most favorable to them be applied, the courts are 
suspicious of bad faith and may attach a penalty 
to a knowledge of the law. So under the inten 
tion theory we find at the inception of the supposed 
contract that the maxim ignorantia legis neminem ea 
cusat is less applicable than “where ignorance is bliss, 
‘tis folly to be wise.” 

Lorenzen,'® one of the outstandin; 


| 
1 
i 


ge scholars 
and authorities in Conflict of Laws, in 1921 sug 
gested the following alternative rule as a practical 
solution of this dificult problem. It was submitted 
as one which was not open to the theoretical ob 
jection raised against the intention theory and at 
the same time sufficiently certain and elastic to 
sustain contracts which in fairness should be sus 
tained: 

“1. That the intrinsic validity of contracts should be 
recognized if the local law of any state with which the contract 
has a substantial connection be satisfied 

“9. That such contracts be regarded as invalid. 

“a. if their execution is prohibited by some stringent 
policy of the place of contracting ; 

“b. if their performance is illegal under the law of the 
place of performance. 

“If the direct recognition of the alternative rule suggested 
should appear to our courts to be too radical an innovation, 
the same end can be attained in a less scientific way by a gen 
eral recognition of the intention theory, as it is understood in 
the usury cases, with a prima facie presumption that the parties 
contracted with reference to the law that will sustain the con 
tract.” 

Lorenzen’s suggested solution has not been ac 
cepted by the American Law Institute. It has as 
yet no substantial judical authority supporting it 
except in usury cases.”® 
II. THE PLACE OF PERFORMANCE RULI 

The rule that the law of the place of perform 
ance governs the validity or creation of a contract 
is traceable to Joseph Story’s pioneer treatise in 
this field published in 1834. He says:™ 

“But where the contract is, either expressly or tacitly t 
be performed in any other place (than the place of making) 
there the general rule is in conformity to the presumed inten 
tion of the parties that the contract. as to * lidity, nature 
obligation, and interpretation, is to be governed by the law of 
the place of performance.” 

Mr. Justice Story who ranks with such im 
mortals as Marshall, Taney, and Taft seems to have 
thought he was stating the English rule as con 
tained in Lord Mansfield’s dictum. It will be re 
membered that Story was also the author of one 
of the early bankruptcy acts He had almost 
literally slept with it under his pillow for weeks 
during its preparation and thought he knew the 
fine shades of meaning of every word and phrase 





16 N. Y Life ( ‘ Cravens. 178 1 Ss 729 (1900) 

17 See Note w Rev ~ 1 Shannon v. Ga. State 
Bldg. & Loan Ass'n, ) Ss 

18 Thid., 673 

19. Miller v. Tiffany (1863) 1 Wall. 298: Arnold v. Potter (1867 
22 Iowa, 194; Scott v. Perlee (18838 » oO St. 63 

20. “Conflict of Laws” Sec. 280 


which it contained 
later, after hearing Daniel Webster and his adve 


saries argue over it before the Supreme Court, tl 


} 
drafted it. 


In any event, Story’s statement of the rule 
quently has been repeated by t 


] 


different fron 
England The 


Goodrich :3 


“It is to be 


the law intended 

that the law of the place of performan 

is that the law of the place of performance governs; the reas 
of it is that this is what the parties presuma ntended.’ 

It is frequently quite difficult to ascerta 
whether a court is applying Story’s rule or the 

tention theory : 

performance was intended. However | 
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the place of 


the following 
place of performance rule: 


California ( 


Louisiana, Maine (?), New Jersey, Ohio, Pennsy 
vania, and South Dakota 
bama, Georgia, 


tention rule 


In favor « 
performance usually has the most real and substat 
tial connecti 
hand, it is criticized by the leading writers as vigor 
ously and unanimously as is the intention rule 
Unless there is an obligation to perform, it is diff 
cult to see how 
ance. Other 
pointed out a 


courts.** 
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matter. While 
only one state, the performance of it often calls fe 
a series of acts, performable in various states. Per 
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finish in ar 


other. In such cases, courts are bound to fall back 


on the law of the place of contracting as the test 
or chop the question of validity up into as many 
pieces as there are different places of performance 
In this frequently encountered and important class 
of cases, the place of performance rule is unwork 
able without either grotesque results or an aban 
donment of the principle of the rule 

practical objection arises from the 
difficulty of getting expert legal advice when the 
agreement is made. Lawyers available at the place 
where the contract is entered into and where the 
are carried on will ordinarily not be 
experts in the local laws of other states 
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last to be promulgated by the courts. It has for 
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tion, the Missourian came back home riding his 
mule. A neighbor greeted him, saying, “Well, 
John, 1 see you won back your mule.” The old 
farmer wearily replied, “Yes, by cracky, I won my 
mule—but I lost my farm.” 

Neither does the compromise route offer a 
satisfactory solution where legal principles are con- 
fused and uncertain. Important business contracts 
can rarely be settled out of court as satisfactorily 
for both parties as was true in the early English 
case between two costermongers which was related 
by Sir Thomas Crispe. Their controversy also was 
over a jackass. During the trial, at one o’clock, the 
judge said, “Now, my men, I’m going to have my 
lunch, and before I come back, I hope you'll settle 
your case out of court.” When he returned, the 
plaintiff came in with a black eye and the defendant 
with a bleeding nose. The defendant explained, 
“Well, your honour, we've taken your honour’s 
advice; Jim’s given me a good hiding, and I’ve 
given him back his donkey.” 

The place of contracting rule, however, has not 
been without some eminent critics. Lorenzen®™ in 
1921 said: 

“The chief objection raised against the law of the place oi 
contracting is that it is ‘accidental, transitory, foreign to the 
substance of the obligation.’ This is especially true in contracts 
concluded by correspondence, which constitute perhaps the ma 
jority of cases arising in the conflict of laws. In these cases, 
the /ex loci may be wholly accidental, and the assumption that 
both parties can get with equal facility expert legal advice is 
without foundation. The place of contracting is not known in 
these cases until the negotiations are completed, and even if it 
could be known beforehand, it would be a foreign law to at 
least one of the parties.” 


Goodrich" in 1927, while admitting such criti- 


cism has some merit, does not think such cases as 
a New York man’s mailing a forgotten letter of ac- 
ceptance at his New Jersey golf club, or the effect- 
ing of agreements in Pennsylvania, Ohio, and 
Indiana, while on a train en route to Chicago, 
should alter a rule theoretically sound and ordi- 
narily practical in operation. 

“Tt does not follow that a desire to allow greater freedom 
to contracting parties who conduct their business in such a 
casual manner should overthrow a general rule, logically cor 
rect, and having the important practical advantage of certainty 
in application 

Nathan Greene™ in addition to the usual argu- 
ment for this rule adds: 

“Is it not one of those oft-recurring situations where ‘it 
is more important that a rule of law be settled than that it be 
settled right’? That should be reason sufficient for settling it 
which if it be denied the virtue of being an unclouded mirror 
of all past decisions, may at least attain the more humble 
aspiration of being a reliable guide to conduct.” 


SUMMARY 


The dearth of well-reasoned discussions on the 
various rules from the courts has been the subject 
of comment by several writers. In the present state 
of the authorities, it is difficult enough to find out 
what rule or rules a given court has followed in the 
past without hazarding prophecies as to what it 
will do in the future. Even the United States Su- 
preme Court at various times has followed each of 
the contradictory rules. No one rule has yet com- 
manded the assent of a majority of the states. 

The American Law Institute in its Restate- 


ment of the Law of Conflict of Laws has chosen the 


80. ITbid., p. 663 

31 Ibid., p. 230-231 

32. “The New York Rule as to the Law Governing the Validity of 
Contracts” (1927), 12 Cornell Law Quarterly 286,301 
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the place of contracting should 
govern all questions as to the validity or creation 
of a contract. This illustrates the declared policy 
of the Institute that in cases where the courts are 
in disagreement, its choice is not based upon the 
consensus of jurisdictions but upon the consensus 
of the best legal thought on the subject. It is not 
based upon the industry or judgment of a single 
man. It is a result of an endeavor of the leading 
teachers, lawyers, and judges of the nation to 
diminish the area of ignorance, uncertainty, and 
futile controversy by bringing “judicial decisions, 
commentators, and critics alike before a common 
judgment seat of expert opinion.” 

How readily the courts will give up a rule, 
well-established in their own jurisprudence because 
the American Law Institute selects a different rule 
is problematical. 

That some will not readily acquiesce is illus- 
trated by a recent Mississippi case a Missis 
sippi married woman was induced by alleged fraud- 
ulent representations to give her promissory note 
for a purchase of Florida land. She had capacity to 
contract in Mississippi where the note was exe 
cuted. Under the law of Florida, where the note 
was payable, a married woman could not execute a 
valid note. In applying the Florida law as to the 
question of capacity to contract and going contrary 
to the almost unbroken line of decisions in England 
and America, the court said: 

“It may that the 
tractus to the validity of 
formed in another is the more logical 
rule is too firmly 1 the 1 


i tad 
judicial 
be now changed by Judicial action. 
1D 


rule that the law of 


’ 
] 


) 


where 


rule which applies the lex loci con- 
ontracts made in one state to be per- 

but the intention 
history of this state to 
In this connection, see 


be 


Gs 
xe 


American Law Inst., Restatement Contlict of Laws ; 

Goodrich on Conflict of Laws, Sec. 107; Professor Beale’s 

article 23 Harvard Law Review, 1, 79, 194, 260.” 
The court’s announcement of the historic Mis- 


sissippi rule is of interest because Beale in 1910, 
while conceding Mississippi had followed all three 
rules, lists the state as preferring Story’s place of 
performance rule [he Commentaries to the 
statement, 1928, also gives Mississippi as having 
adopted Story’s rule. Perhaps under the facts of 
the case, the court’s decision to let the woman out 
of the contract is an example of les bons juges, which 
Mr. Justice Cardozo has mentioned “who asked 
themselves he circumstances before 
them a good man would wish to do and rendered 
judgment Certainly the intention 
rule is flexible enough for such a result. 

However, most states, the Restatement 
should find fertile soil to plant its seed, because no 
one of the rules is very firmly imbedded in their 
field of jurisprudence. Greene,*‘ after making a 
careful examination of the New York cases on this 
question concludes: “Certainly this much is true, 
the bones of the doctrine yt yet hardened 
one way or the other.” 

Colorado i typical of that large group of 
where no rule on this question has become 
crystallized. 1909 listed Colorado as hav 
ing voted for the place of contracting rule. The 
Restatement Commentaries in 1928 listed the state 
as “doubtful.” 

The Coloras 
settling the Colorado law in 


Re- 


accordingly.” 


in 


have ni 
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states 
Beale in 


lo mentioned by Beale 


favor of the place of 
German National 


as 


case 
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Bank.*® It involved the validity of a transfe 
negotiable ‘instrument as a result of a 1 
chance in which defendant, Wilbrahai 
tunately had participated. It was al 
nearly a century and a half from | 1 Mansfi 
pioneer case of Robinson v. Bland to the Trans-M 
sippi Frontier in the “gay nineties Rule 
may change but human nature endures foreve 

Incredible as it may seem, th d camy 
the “Pike’s Peak or Bust” days and the reig 
the Silver Kings of Leadville ten years later 
waned to such a point that there wa ta 
of Denver in 1893 who did not understand or « 
know the name of the popular game whic 
Colorado Supreme Court readily recogniz 
“three card monte.” 

History records that probably the k 
“monte” dealers on the old frontier vas 
known as “Canada Bill.” So great is his 1 
tion that upon the occasion of his funeral 
coffin was being lowered into the grave, on 
his friends offered to bet $1,000 to $500 that 


' 


was not in the box.” The offer found 
the reason, as those there who kn« 
they had known Bill to squeeze ot 


no taker 
, 
; f tic] 





than that.” 

In the Colorado case Wilbraham, after g: 
ing $2,000 and reducing it to two time-certif 
of deposit from his Denver Bank, went to Sa 
tonio. With typical pioneer spirit tried 
game against a Texas dealer by the name of A 
After finally being convinced that the han 
quicker than the eye and that he could not sp 
mysterious ace, he endorsed both certificates 


Allen. 

Upon his return to Denver 
“misfortune” 
personal shame and mortification.” 


. . ] 
conceal 
' 


from his wife and friend 


(One certifi 


was paid the winner without protest upon present 
tion to the bank. However, when the bank 
broke and he was asked by a subsequent holdet 
pay another $1,000 on the second certificate a 
sult was precipitated. 

Under the Colorado law, a gaming cont 
was void. The endorsement was good under T¢ 
law. While the Colorado court held the Texas 


governed, the opinion does not necessarily fol 


the place of contracting rule. The court points 
that the endorser’s contract was new co! 
made in Texas and to be performed thers 
decision seems properly to be based upon the 
ern rule governing the validity of a transfer « 


sonal property; namely, that the law of the pl! 





where the negotiable instrument t e time 
the transfer, governs. 

The various rules governing the validity 
contract have been discussed by the Colorado c: 
in several subsequent cases®* with no definite cor 
mitments to any one. The situation is much 
same in most of the other states 

If an attorney is called upon to draft a c 
tract which is to be entered into one state 
performed in one or more other states, the bet 
part of wisdom seems to be for him first to ch 
up the local contract law of each state 1 

35 18 ¢ App. 99, 70 Pac 162 

36 ( kburn v. Kinslev (191 25 ¢ | 
Baxter v. Beckwith (1914) 25 Col 01; See 
Wolf v Burke 1893). 18 Colo. 264 > | s Mo 
Ass’n v. Owert 1897) 10 Col App. 1 ): McK 
Belknap Savings Bank (1899), 27 Cok 745 
Herrick (1900) 15 Colo. App 0, 62 P 
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MEMBERS WHOSE DEATHS HAVE BEEN REPORTED 


Howard Wurts Page, of Philadelphia, Pa., Editor of the 
Legal Intelligencer, of Philadelphia, one of the oldest law 
journals in the United States, died March 16th. Mr. Page 
joined the American Bar Association in 1903. 

Hon. James R. Pottle, a former member of the Court of 
Appeals, of Georgia, died March 29th. Judge Pottle had been 
a member of the Association for twenty years 

Charles S. Rackemann, of Boston, Mass., a member since 
1909, died in his home in Boston on March 29th. Mr. Racke 
mann was graduated from the Harvard Law School in 1881, 
and was a member of the firm of Rackemann, Sawyer & Brew 
ster at the time of his death 

Alfred E. Seligsberg, of New York City, a member of the 
Association for the past three years, on March 17th. 

Henry J. Steele, of Easton, Pa., on March 20th. Mr. Steele 
had practiced law in Easton since 1881 and was elected Presi 
dent of the Pennsylvania Bar Association in 1914. He joined 
the American Bar Association more than thirty years ago. 

Benjamin Tuska, of New York City, a member of the 
American Bar Association since 1914, on March 22nd. Mz 
Tuska was born in Memphis, Tenn., sixty-six years ago, was 
a graduate of the Johns Hopkins University and Columbia Law 
School. He was admitted to the Bar in New York in 1899 

John C. O’Conor, of New York City, a member for the 
past eight years, on March 3rd. 

Henry L. Bogert, of New York City, on March 5th. Mr 
Bogert became a member in 1905 

Howard R. Bayne, of New York City on March 13th. 

E. Francis Hyde, of New York City, a member since 1917, 
on March 19th 

O. M. Brockett, Des Moines, Ia., on February 17th. Mr 
Brockett had been a member for more than twenty years. 

Hughes Bryant, Hickman Mills, Mo., a member for sixteen 
years, on December ist, 1931. 

Thomas F. Clifford, Franklin, N. H. Mr. Clifford joined 
the Association in 1928 

Julian Codman, Boston, Mass., on December 30th. Mr 
Codman had been a member since 1919 

Thomas H. Devine, Pueblo, Colo., a member of the Asso 
ciation for twenty-seven years, on December 9th. 

William Righter Fisher, of Philadelphia, Pa., on Febru 
ary 17th, 1932. Mr. Fisher joined the Association forty-six 
years ago 

George N. Gibbs, of North Platte, Neb., on January 30th 

Avery Handly, of Nashville, Tenn., a member of the Asso 
ciation since 1910 

Jesse Heylin, of Canton, IIl. 

B. A. Hulswitt, of Cincinnati, Ohio, on May 20, 1932 

Hon. Robert D. Leeper, of Boise, Idaho, a member since 
1919. 

Chester B. Masslich, of 120 Broadway, New York City, 
a member for the past ten years, on January 17th 

Roderick N. Matson, of Cheyenne, Wyo. Mr. Matson had 
been a member for twenty years. 

Burton C. Meighen, New York City, who joined the Asso 
ciation in 1925, on February 6th. 

Alfred E. Ommen, of New York City, on December 2ist 

Alvin F Sutheimer, of Evansville, Ind. Mr. Sutheimer 
became a member in 1923 

Arthur I. Vorys, of Columbus, Ohio, a member sinc< 
1904, on January 26th 

George Thomas Wright, of San Francisco, Calif., on Febru 
ary 28th. Mr. Wright had been a member for the past twelve 
years. 

John E. Jenkins, Wilkes-Barre, Pa., who joined the Asso 
ciation twenty years ago, on October 14th, 1932 


WHERE THE JOURNAL IS ON SALE 

The American Bar Association Journal is on sale at 
the following places: 

New York—Times Building News Stand, Subway 
Entrance Basement, Times Building. 

Chicago—Brentano’s, 63 E. Washington St.; Post 
Office News Co., 31 W. Monroe St. 

Denver, Colo.—Herrick Book & Stationery Co., 934 
Fifteenth St. 

Baltimore, Md.—The Norman, Remington Co., Charles 
St., at Mulberry. 
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NEWS OF 








STATE 


AND LOCAL 


BAR ASSOCIATIONS 








Connecticut 





Annual Meeting of Connecticut State 
Bar Association 

The annual meeting of the State Bar 
Association of Connecticut was held at 
the New Haven Lawn Club, in New 
Haven, on Friday, April 21st, 1933 

At the afternoon session a paper en 
titled “Remaking the Constitution” was 
read by Thomas M. Steele, Esq Mr 
Steele’s paper was concerned with the 


passage and actual operation of amend 
ments to the United States Constitution 
A report wpon co-operation between the 
State and Local Bar Associations, pre- 
sented by Warren F. Cressy, Esq., of 
Stamford, aroused much discussion, and 
it was voted that the President should 
appoint a Committee to consider amend 
ing the constitution of the State Bar 
Association with the view of establish- 
ing active co-operation with the county 
bar associations The reports of other 
committees were presented and con- 
sidered. 

At the annual banquet in the evening 
the speakers were Hon. Wilbur | 
Cross, Governor of Connecticut, and 
John Kirkland Clark of New York City 
The addresses were particularly in 
teresting 

The same officers were re-elected 


James E. WHEELER, Secretary 





Nevada 





State Bar of Nevada Holds Fifth An- 
nual Meeting 
The Fifth Annual Meeting of 


State Bar of Nevada was held at Reno 
on February 3 and 4. It was called to 
order by President William Woodburn 
In his address the President dealt with 
some of the economic and political ills 
which afflict the country and pointed 
out the importance of the services which 
the Bar is called upon to render. He 
concluded by speaking of the progress 
of the Nevada Bar under its present 
form of organization, as follows 

“We are now in the sixth year of this 
organization. I firmly believe in the 
principle of self-discipline which is its 
fundamental and animating spirit. I be 





lieve we have made progress The tone 
of the Nevada bar is being graduall 
elevated. It has been fairly and con 
scientiously administered. I believe no 


one will take issue with my statement 
that on the occasions when the govern 
ing body of this organization has seen 
fit to discipline those who were not be 
lieved to have lived up to the eth 

requirements of the professi 
administration of the powers 
that board has been permeate: 
spirit of justice and fairness The State 
Bar organization of this State is 
judgment, a great institution and we 








Mitton B. Bapr 


President, State Bar of Nevada 


should strive to continue to make it so 
“But it must be borne in mind that 
any institution is but a corpse if it does 
not embody a living spirit It is also 
rue that spirit without body is almos 
as useless \ great statesman expressed 
himself that ‘the Declaration of Independ- 
ence would have been of no value if 
there had not been men 
for it and die for it. 
should animate the meml 
ganization It is a gre: 





an organization of self rule; an organ 
tion with noble aspirations. Let us work 
for its prosperity.” 

The first day’s two seéssions were 
largely taken up with reports of various 
committees Among these reports, that 
of the special committee to nsidet 
the proposal to set aside son 
the annual dues of members as 
for the relief of aged and indigent men 
bers of the Bar was of special interest 
It was presented by Chairman Cooke 





who said that there was no question but 
that the motive behind the movement 
was highly commendable and that the 
movement was to some extent necessary 
and morover a moral duty However, 
the committee felt that, in view of con- 
ditions in the State, the time was not 
he Bar to enter upon a 
project of that kind 

He moved that the committee be con 
tinued until the next meeting in order 
to get further light on the subject, with 
a view to a report at that time rhe 
motion was carried 

On Saturday a resolution protesting 
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meeting 
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nit, 
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hur, Secretary, Samuel 
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f ire, 


Federal Bar Association Holds an Aero- 
nautical Night Program 


a ae 


At the 


er ¢ 


] 


leral Association New 
and Connecticut < 
dedly interesting 
on the evening of April 
The event was designated as 
cal Night” and was held at 
Hotel, New York City 
progtam was pre 
outset, President Henry 
lelivered stirring address 
to the future of 
Beer then introduced 


Bar 


Jersey on 


and 


gram 


ore 


rounded 


a 
ence aeronau 
lohn 


' ‘ the author and writer on aero 
and air law, who was the chair 
r the ev t As a logical be 
Vs Mr. Eubank spoke at some 
‘ the history of flying up to and 
re the epochal flights of the 
s on the eventful December 17 
tremely interesting talk followed 
; { [. Park Hay of the Transconti 
& Western Air, Inc Mr. Hay 
development of modern aerial 
rtation He supplemented his 
th graphic and fascinating charts 
were received with keen interest 
s auditors At the conclusion of 
Hay’s address, Mr. Eubank offered 
n which opposed ar reduc 
air mail appropriations which 
1 any way impair the efficiency 
tard the development of the air 
ervice The resolution was unani 
ad 
iress with relation to militar 
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aviation was delivered by Commussioner 
john Dwight Sullivan of the New York 
State Aviation Commission. Commis 
sioner Sullivan stressed the need tor 
more flying time for both the active and 


reserved flying personnel of the Army 


and the Navy On the timely subject | 
of giant rigid airships, Reginald M. Cleve 

nd, Aviation Editor of the New York 
limes, gave a very informative talk. Mr ' 
Cleveland reviewed the history of air 


ships and their record of achievement 
However he did not commit himself on 
the question of the advisability of the ' 
continued use giant rigid airships 
Nevertheless the Association took a de 
stand in favor the existence ol : 
lirigibles 

At this juncture Mr 
a resolution for the 
iation, recommending 
construction and use 


ot 


cided ot 
Eubank 
action of the As 
the continued 
of this type of air 


offered 


SOc 


craft and respectfully suggesting the 
following improvements in their con 
struction and equipment 

1 ['wo or more control cabins, one 





of which should be on the top of the 
ship 2. Separate sets of controls in 
the nose and tail of the ship. 3. Two ' 
independent sets of control cables to | 


both the horizontal and vertical rud i 
ders. 4. Diesel or some form of injec 
tion mode of engine. 5. A full comple 
ment of light weight but effective life | 
saving equipment such as_ inflatable 

jackets and rafts. President Beer briefly 

commented upon the resolution after | 


which it was adopted by the Associa 


tion 
The program having covered in a gen 
eral way a history of aeronautics, the 
development of modern aerial naviga 
tion, military aviation, and airship, Chair 
man Eubank directed attention to the 
importance of aeronautical jurisprudence 
and the essential part it played in the 
proper development of aeronautics 
Prof. Alison Reppy was then presented 
to the gathering the next speaker 
He spoke on the work of the American 
Academy of Air Law 
While on the subject 


as 


air law, Mr 


" 
ol 
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Eubank offered a resolution on the in 
portant problem of liability of 
aircraft. The resolution advocated an 
equitable rule of liability of aircraft for 
damages to third and strongly 
opposed the so-called rule which at 
tempted to impose liability on the 
craft irrespective of whether or not the 
damage is the result of negligence of 
the aircraft. The resolution 
recommended a rule of liability which 
would fully safeguard the rights of the 
public and yet at the same time would 
not be so drastic as to threaten the very 
existence of aeronautics Without de 
bate the resolution unanimously 
adopted. 

As the concluding 
ning, the film, “The 
giro” was presented 
warmly received and it was very evident 
that the audience was keen in its in 
terest for that type of aircraft 


damage 


persons 


iir- 


further 


was 
feature of the eve 
Story of the Auto 
The film was 
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page all news avail 

integration It ts 
bars ll 
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Delegates has unde 
the heading on this 
able concerning bar 
hoped that officers of state and all 
others interested in this subject, espe ially 
chairmen of bar committees to which are 
entrusted the drafting of bar acts, will keep 
the Conference informed as to pro 
Information may be sent to Secretary 
bert Harley, Ann Arbor, Mich. U 
terest centers at present in the efforts 
number of Bar Associations to obtain 
islative approval of bar sation 
the problems met and progress made in all 
states having inclusive bar membership 
will be equally pertinent. 


Conference of 
under 
, 


ress. 


organ 
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“Speaking Our 
Language” 


Each trade or profession has its ow! 
terminology. The word “stenograph 
commonly means a writer of short 
hand. Except in a few states where 
the word is used in statutes to desig 
nate the official court reporter, 
“stenographer” denotes an amanu 
ensis taking dictation in an office 
“Shorthand reporter” in legal 
minology refers to a 
shorthand reporter who is 
official or who maintains an 
pendent office for the practice 
law and convention reporting. Mem- 
bers of the National Shorthand Re- 
porters Association are found in 
each state. 


inde 


Gaw, Secretary, 
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The Movement for Bar Integration 





An order entered April 1933 b 
Court of Illinois is of the 
to the that 
[he profession has presumed from the 
lecision Jn Re Day of about thirty 
ago, that the legislature 
constitutional power to 
sort of organ zation. The 
from the fact that 
power to regulate 
So in 


Supreme 


est significance bar of state 


i nve 
years would 
have no conter 
on the bar any 
presumption derives 
the legislature has no 
concerning rules for 
recent years there has 
»ward the Supreme Court for 
to integrate the profession. 
Court rules concerning admission 
their administration by appointed mem- 
bers of the bar have been on a satis 
factory plane. The field most calling 
for explicit authority has been that of 
The recent order appears to 
that is needed in order that 
the organized bar properly the 
court in the matter of discipline 
cifically by investigations and trials. 
The order provides two 
commissioners who are empowered and 
make investigations; one 
body being the State Bar Association 
Governors and its committee on griev- 
ances, the other the Board of Managers 
of the Chicago Bar Association and its 
committee on grievances. The extensive 
given to the commissioners ap- 
pears to be commensurate with 
conferred in the traditional state 
acts. After trials on charges the 
missioners shall, if “action by this Court 
kind is recommended, make re 
port to this court of its conclusions of 
fact and law concerning the complaint, 
answer and proofs The respond- 
ent is given ten which to file 
exceptions and twenty days more for 
fling the record and proofs, or such 
parts thereof as may be necessary. Pro- 
vision is then made for additional ab- 
stracts, for briefs and for representation 
of the commissioners 
The commissioners may call to their 
assistance for investigations other mem 
bers of the bar or bar associations and 
make rules concerning the conduct of such 
inquiries 
This rule with its profound implica- 
tions is as practical in operation as it 1s 
sound in constitutionality. The i 
sion is armed with power to defend 
tself and the courts of justice from 
—_ worst enemies, the unethical and 
ometimes criminal practitioners It 
must be considered in relation to the 
settled mode of conducting examinations 
for admission under the advanced rules 
of the Supreme Court, and also in rela- 
tion to the fact that the Illinois State 
Bar Association holds its doors open to 
all reputable lawyers and gives to every 
member an equal right to participate in 
the choice of officers by mail balloting 
The Illinois bar then appears to have 
gone more than half the way to unifica- 
tion and self-governing powers. What 
lacks is the financial support of a con- 
siderable proportion of the body of 
practitioners. It appears wholly reason- 
able to believe that the time is not dis- 
tant when the Supreme Court will ob- 
serve that the State Bar has a collegiate 
duty toward the courts and the admin- 


admission 
been a turning 
authority 
Supreme 
and 
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its problems and discharge its 

bilities with a I 

under judicial supervision 
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Bar 
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The San Antonio Bar ociation 
conducts a law scl 
meet two 
to give a thoroug! 
struction to about 
young men certain 
local practice every 
to investigate with 
and to point out to those wh 
fications that the study of 
mean for them a 
effort. The instri 
by a corps of a doz 
teers. 
the 
part time 
enterprise has said: 
“We are no advo night 

chool, but we have elected it in an at- 
tempt to answer this question of what 
are you going about it? One 
of its accomplishments li in the re- 
striction of the numbers, and yet it must 
be borne in mind that by restriction of 
do not them to the 
cheap commercial school, nor to the 
cheap correspondence courses, some of 
which have no excuse for existence, ex- 
cept the 
money.” 
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In Ex parte Von I om] dis- 
barment appeal in the Alabama 
court (October term, 32-33), 
rendered a decision that the 
the State Bar is “ir ted with 
of a judic ial nature, forth in 
constitution. This finding, in 
ports the trial procedure of the State 
Bar as against nacted when 
Alabama was ; “rt ry, hich pro- 
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Chairman, D. J. F. Strother elch, W. Va. 
Vice-Chairman, James W. Finley Bartlesville, Okla 
Secretary, Peter Q. Nyce Washington, D. C. 

Council: James A. Veasey, Tulsa, Okla.; John H. Kane, 
Bartlesville, Okla.; P. C. Spencer, Independence, Kan.; D. M. 
Kelly, Butte, Mont.; A. V. Andrews, Los Angeles, Cal.; J. L 
Shepherd, Houston, Tex.; Francis C. Wilson, Santa Fe, N. M 

Section of Patent, Trademark and Copyright Law 
Chairman, Jo. Baily Brown Pittsburgh, Pa. 
Vice-Chairman, George L. Wilkinson. ....Chicago, Il. 
Secretary, Henry E. Stauffer Washington, D. C. 

Council: The Officers ex-officio and Henry D. Williams, 
New York City, N. Y.; Henry M. Huxley, Chicago, IIl.; 
Charles H. Howson, Philadelphia, Pa.; James T. Newton, 
Washington, D. C.; Charles b Sturtevant, Washington, D. 
C.; Karl Fenning, Washington, D. C.; Bert M. Kent, Cleve- 
land, Ohio; Nathan Heard, Boston, Mass. 

Section of Public Utility Law 
Chairman, Lovick P. Miles Memphis, Tenn. 
Vice-Chairman, Henry G. Wells . Haverhill, -—2 
Secretary, Carl D. Jackson.. ..... New York, N. 

Council; Frank A. Reid, New York City, N. Y.; Sodhan: 
iel T. Guernsey, New York City, N. Y.; David E. Lilienthal, 
Madison, Wis.; Milton Smith, Jr., Denver, Colo.; George 
Roberts, New York City, N. Y.; George R. Grant, Boston, 
Mass.; T. W. Davis, Wilmington, N. C.; Harry J. Dunbaugh. 
Chicago, Ill. 


























EVERY LAWYER WILL WANT TO OWN 
AMERICAN BAR LEADERS 





By James Grafton Rogers 
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The book consists of fifty colorful sketches of the presi- 
dents of the American Bar Association from 1878 to 1928, 
including such men as Chief Justice Hughes, Justice Suther- 
land, Elihu Root, Frank B. Kellogg, among other living 
men, and Taft, Alton Parker, David Dudley Field and 
Joseph Choate among famous former lawyers. The book is 
written in the familiar style of one of the best known writers 
on law and lawyers. A standard reference work and gift 
book for lawyers. 


Published by the American Bar Association 
in connection with its Semicentennial 


258 pages. 50 illustrations. $2.50 postpaid. 
Sold only by the Association, at cost. 


Bound in Blue Cloth and Gilt, with a slip box cover. 
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Inclose check with order to 
AMERICAN BAR ASSOCIATION 
1140 N. Dearborn St., Chicago, III. 














